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imaDucnon 

Loll  H,  Alexander 
bKutlvt  Director 

The  Low  of  eh*  s««  lootltuto,  which  woo  formed  In  early  1965,  to  designed  to  fecllltete  the  exchange  of 
Inf o rear loo  end  ldeee  among  lawyers,  scientists,  business  end  government  officlele  on  problene  relating  to  the  control 
end  use  of  the  nerlne  environment.  The  Inetltute'e  first  ennuei  conference  wee  held  et  the  University  of  Rhode 
Island  on  Jisae  27-30,  1966.  The  proceedings  of  that  conference  hove  bean  published  by  the  Ohio  State  University  frees 
under  the  title.  The  Lew  of  the  Seal  Offshore  Somdorles  end  tones. 

These  1967  proceedings  Include  not  only  the  papers  presented  at  the  conference  but  also  verbatln  tran¬ 
scripts  of  sees  of  the  discussions.  In  selecting  portions  of  the  discussions  for  publication  It  wsa  found  that  some 
transcripts  were  too  poor  to  be  utilised  and  that  In  other  cases  the  discussion  materiel  contributed  little  to  the 
goal  of  pointing  up  relevant  concepts.  There  has  been  nlnlmal  editing  of  any  of  the  conference  notarial. 

Two  contributions,  although  not  presented  as  part  of  the  conference  program,  were  accepted  for  publication 
In  this  volume.  In  the  rear  cover  of  these  proceedings  le  a  copy  of  a  nap  of  tbs  world's  ocean  floor  prepared  by  Dr. 
Francis  T.  Christy,  Jt.,  end  displayed  at  the  conference.  This  nap  portrays  how  the  pattern  of  national  ownership  of 
the  oceans  would  appear  if  ell  nations  were  free  to  advance  their  boimderles  out  to  the  median  lines.  Its  purpose  is 
aerely  Illustrative,  and  the  map  should  not  be  construed  as  suggesting  support  for  this  type  of  regime  by  Dr.  Christy 
or  by  the  Law  of  the  Sea  Institute.  Additional  copies  of  the  nap  nay  be  secured  for  31.00  each  from  the  Law  of  the  See 
Institute,  University  of  Rhode  Island,  Rlngetou,  Rhode  Island. 

The  Executive  Coemit tee  of  the  Institute  wishes  to  thank  the  three  federal  agencies  which  have  provided 
supporting  fimds  for  Its  activities:  the  office  of  Naval  Research,  the  Ruraau  of  Cowarelal  Fisheries,  and  the  Rnvlron- 
nentel  Science  Services  Adnlnletratlon.  In  addltloa,  the  Ccamlttee  expresses  Its  appreciation  to  Col.  Elisha  0.  Fsckhan, 
Hr.  Thooas  White,  and  other  officials  at  the  University  of  Ehode  Island  for  their  assistance  In  managing  the  conference. 


Kingston ,  Rhode  Island 
January ,  1966 
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Monday  ,  J*s  2b ,  196?  0p*iUM  *~rU 

Da  la  C.  Krauae 

Associate  Professor  of  Oceanography 
University  of  Rhoda  Island 

Welcome  to  the  Second  Conference  of  tha  Lav  of  the  Saa  Institute  and  to  tha  Unlveralty  of  Rhode  Island.  As  you 
know,  tha  topic  thla  yaar  d^ala  with  '‘Tha  Freedom  of  tha  Saa 'a  Resource*,"  A  chiaf  goal  of  tha  conference  la  to  bring 
togathar  people  concerned  with  tha  lav  of  tha  aea  and  to  dlacuaa  frtaly  in  a  non-political  environment.  Wa  ahall  ba  •  pann¬ 
ing  four  days  togathar  of,  I  hopa,  intaraating  and  fruitful  diacuaalon.  Tha  confaranca  la  daalgnad  to  Identify,  dlacuaa* 
and  lnvaatlgata  problems  (1)  while  thay  ara  a  till  email  or  theoretical,  (2)  to  do  tha  aaaa  to  tha  larga  problems  which  nay 
ba  unrecognised  or  vhoaa  laplicationa  ara  not  yat  fully  raallaad,  and  (3)  to  hold  uaaful  dltcuailona  In  a  relaxed,  non- 
political  staoephsre  on  tha  raally  tough  problems. 

This  confaranca,  you  in  tha  audience,  la  composed  of  tha  men  who  ara  instrumental  Ip  craatlng  tha  problem*.  of 
•an  who  atudy  than,  and  of  nan  who  must  aolva  them.  How  tha  anavar  doaa  not  coaa  in  preventing  tha  cauaaa  of  tha  problem, 
if  thla  requires  preventing  activity  at  aaa,  but  in  tha  craatlva  raaolutlnn  of  tha  pottntial  conflict.  I  amphaais#  that 
this  la  not  merely  Jargon.  Tha  craatlva  Method  of  ratolvlng  flahary  dlcputca  la  not  to  pravant  fishing  but  to  allow  fish¬ 
ing  compatible  with  flahary  stocks,  national  goal#,  historical  pracadtnta,  and  so  forth,  leaving  aa  much  basic  freedom  aa 
potaibla  to  tha  participants  whcthar  thay  be  aan  or  nations. 

Lat  »«  glva  some  background  Material  on  tha  Law  of  tha  Saa  Inatltuta.  Tha  Executive  Committee  conslsta  of: 

Dr.  Levla  H.  Alexander,  Executive  Director,  Department  of  Geography,  University  of 
Rhoda  Island,  Kingston,  Rhoda  Island 

Dr.  Wllllea  T.  Burks,  Collage  of  Lav,  Ohio  State  University,  ColuMbua,  Ohio 

Dr.  Francis  T.  Christy,  Jr.,  Resources  for  tha  Future,  Inc.,  Washington,  D.C. 

Dr.  John  A.  Knauts,  Dean,  Craduata  School  of  Oceanography ,  University  of  Rhoda  talanu, 

Kingston,  Rhoda  Island 

Dr.  Dale  C.  Krause,  Craduate  School  of  Ocaanography ,  University  of  Rhoda  Island, 

Kingston,  Rhoda  Island 

The  Inatltuta  has  an  Advlaory  Cowlttaa  which  consists  of: 

Hr.  Edvard  W.  Allan,  Allen,  DaCarmo  6  Laady,  Seattle,  Washington 

Dr.  Wilbert  H.  Chspwan,  Van  Camp  Saa  Pood  Company,  San  Diego,  California 

Hon.  Arthur  H.  Dean,  Sullivan  a  CroMvell,  New  York,  New  York 

Prof.  Myree  S.  HcDougal.  School  of  Law,  Yale  Univaralty,  New  Haven,  Connecticut 

Mr.  Richard  Young,  Van  Horntavilla,  New  York 

Each  of  our  Motives  behind  tha  forest  ion  of  tha  Law  of  eha  Saa  Institute  was  aa  different  aa  tha  nan  himself,  tha  comm  on 
factor  being  tha  concern  regarding  tha  lav  and  tha  aea.  Rather  than  cover  all  of  tha  Motives,  lat  ms  aa  a  scientist*  a 
Marine  geologist,  dlacuaa  My  concern  which  can  ba  divided  between  tha  social  and  tha  scientific. 

Hy  social  concern  it earned  frost  the  recognition  that  our  oceanographic  discover  lea  can  lead  to  internet  loos 1  dis¬ 
cord,  both  over  new  raaourcea  and  new  territories.  I  took  part  In  tha  early  Manganese  nodule  explorations  during  U7T, 

Thla  topic  will  ba  discussed  during  the  conference.  Hy  bathymetric  surveys  establish  Halt*  of  tha  continental  shelf  and 
thus  tha  precise  Halt  ot  a  nation's  Influence.  Although  tha  surveys  have  a  solely  scientific  purpose,  they  have  e  reel* 
if  subtle,  social  affect.  Aa  such  I  Must  be  concerned  with  tha  social  lapse t  qf  ay  research. 

Hy  scientific  concern  with  tha  law  of  tha  aaa  concerns  freedow  of  Inquiry.  Freedom  of  inquiry  Is  absolutely 
assent lal  for  valid  scientific  research.  Restrictions  of  thla  freedom  demonstrably  Inhibit  science  end  lead  to  Inferior 
science.  Such  restrict  Iona  ara  deplorable  yet  territorlsl  restrictions  ara  increasing  for  oceanography  today,  not  only  by 
foreign  governments  but  by  our  own  aa  vail. 

Ocaanography  by  Its  vary  nature  la  International  In  ecope.  Not  only  la  tha  amvironmant  basically  International* 
but  cooperative  research  it  necessary  and  widespread,  an  Integral  part  of  the  basic  framework  of  tha  science.  Tha  R/V 
Trident  of  tha  UR  I  Graduate  School  of  Ocaanography  has  carried  out  research  ovsr  tha  ahelf  waters  of  seventeen  nation* 
with  many  foreign  scientists  participating  on  board*  a  typical  situation  with  ocasno*  aphic  vessels. 

The  territorial  restrict  ions  ara  of  two  types,  restrict  ions  on  national  ships  and  restrictions  on  foreign  ahlps. 
I  don't  believe  that  national  governments  recognise  that  territorial  restrictions  on  scientific  research  at  aea  by  foreign 
vessels  actually  hurts  their  own  national  science  because  of  tha  two-way  international  flow  of  Information.  Also  res¬ 
trictions  on  foreign  ahlps  often  Induce  reciprocal  action  by  tha  concerned  countries. 

I  emphasise  that  Haclenca"  by  definition  must  consist  of  published  or  otherwise  reported  research.  I  do  not  In¬ 
clude  hart  tha  various  aepecls  of  applied  research  that  are  not  reported,  but  which  are  often  of  real  importance  to  a 
nation.  Thla  topic  will  ba  wall  covered  during  the  next  few  days.  Hara  national  interests  begin  to  conflict  at  tha 
practical  level.  However,  again  a  long  tans  lntcraat  for  any  nation  requires  aa  great  a  freedom  of  inquiry  aa  possible. 
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Naeday,  Jim  11,  1**7 


Opening  kwMrha 


Kraueo,  Jaw 


Tima  m  ••  MMMptftm,  I  raqulra  tho  right  to  pursue  ny  research  to  wit  r&rnar  of  tha  world  with  t  olnlouo  of 
(Mtrletloa  lid  rod  tape*  0®  *  reciprocal  bool*  but  oloo  because  of  a  raal  naad,  that  aooa  right  auot  bo  oharod  by  ay 
fortlgo  colleague*.  te  tho  other  hand,  wo  wist  bo  soar*  of  tha  social  consaquancto  of  our  work  within  tha  context  of  tho 
grlda,  faara,  graad,  and  lgnoraoca  of  nations  and  of  tha  ahaar  alia  of  tha  effort  of  a  faw  nation*.  Uaya  auat  ba  found  to 
allow  frssdsw  of  actlwlty  whlla  ratpondlng  to  tha  vary  husan  foal Inga  and  naodi  of  not  Iona ,  ways  which  this  eonfaranca 
will  explore. 


Croat  Inga  froa  tha  Unlva  rally  -  Acting  iraaldmt,  f ,  won  Jana- 

Hr.  Chairaaa,  Dlatlngulahad  Participant*,  and  Vtaltorai  Son*  of  you  night  think  It  la  quit*  a  chor*  to  rw 
froa  on*  toasting  to  author  but  I  find  1  aajay  It  and  ragard  It  a  a  privilege  bacausa  it  glvaa  aa  a  chance  to  neat  the 
varloua  people  coning  on  the  canpus.  Tha  only  frustrating  thing  about  It  though  la  thla;  I  a a*  the  progran  that  la  out¬ 
lined  for  you  thla  wank  and  I  wlah  I  could  drop  all  tha  dutia*  In  ny  offlca,  forgat  about  tha  office,  and  cona  ovar  and 
Join  you. 

Wa  an  dalightad  to  bay*  you  on  our  caapue,  Tou  know,  Ihoda  Island  la  catagorlaad  sonatina*  aa  a  atata  which 
1*  filled  with  a  little  bit  of  land  aurrowadad  by  a  lot  of  water.  It  la  a  wary  natural  thing,  geographically,  that  hare 

■at  tha  University  of  Ihoda  laland  va  should  bo  vary  strongly  oriented  to  tha  narloa  aclancaa.  Thaaa  narlna  octane#* 

touch  Ml  only  our  Craduat*  School  of  Oceanography  but  on  a  vary  area  of  tha  University,  Including  the  Collage  of  Agrlcul' 
tura.  Art*  and  Sclancaa,  Inglnoorlng  (wo  have  aa  Oca an  laglnaatlng  Department),  and  tha  Institute  of  Ocaan  Tachnology. 
la  avnry  field  vu  or*  vary  strongly  concarnad  about  tha  asa  and  tha  resources  of  tha  aaa.  This  1*  why  wa  ar*  vary  glad 

to  hava  Professor  Alexander  building  up  thla  La*  of  tho  Soo  Institute,  bringing  paopla  such  aa  you  froa  all  around  tho 

world  together  to  daal  with  tho  futura  of  tha  resources  of  tha  soo,  recognising  that  chi*  la  on*  of  tho  frontier*  wa 
hove  yet  to  explore . 

It  la  a  pleasure  to  volcano  you  officially  to  our  enpua.  Wa  hops  that  wo  con  continue  to  provide  thla  kind 
of  good  How  gagland  waatkor  for  you  tho  root  of  Ch*  wook,  Uo  hops  you  an Joy  your  stay.  W*  faal  that  w*  will  profit  by 
your  being  horn  and  wa  hop*  that  you  will  profit  alao  hy  Joining  togothnr  with  your  colleagues  around  tho  world  In  thla 
1 sport ant  eonfaranca .  Thank  you. 
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Opening  Addrasa 
FAONTIHIS  OF  MARITIME  LAW 


Wank 


Edward  Wank,  Jr. 

Executive  Secretary 

Kaclonal  Council  on  Karina  Resources  and  Engineering  Development 
Executive  Office  of  the  President 
Waahlngton,  D, 

Dr.  Alexander,  Dr.  Krause,  ladlee  and  gentlement  It  la  a  very  great  privilege  to  apeak  froa  thle  podium  at  the 
Univaraity  of  Rhode  Taland  today.  For  auch  a  smell  atate  It  ahould  be  very  proud  of  Ita  achievement*  of  auch  intereat  to 
thle  audience— achievements  not  only  In  marina  aclencea  but  In  the  broedeet  reachea  of  aclence  policy,  Thoaa  of  you  who 
are  realdente  of  thle  atate  knov  how  very  laportant  were  Repreaentatl ve  Fogarty ’a  contrl but  Iona  to  the  great  advance*  of 
nedlcal  research  In  this  country.  You  should  know,  too,  how  very  laportent  are  the  contribution  of  your  two  senator* — 
Senator  Pastor*  and  Senator  Pell  —  to  advance*  in  thla  field.  The  eea  greet  program  vae  born  and  brad  on  thle  caapua  and 
I  an  aura  there  are  other  new  programs  that  have  dlatlngulahed  the  univaraity  In  aclenca. 

I  ahould  Ilk*  to  congratulate  those  who  founded  thla  Law  of  the  Sea  Conference.  Your  Initiative  demonstrates  an 
laagination  and  a  vlalon  In  advance  of  the  legislation  which  laat  wear  marked  the  turning  point  In  the  affaire  of  the 
marine  aclence*  in  thla  country. 

Living  a  keynote  address  la  alao  somewhat  of  •  reeponalbtllty  and,  In  thla  particular  Inatanca,  X  approach  It 
with  aomo  apprehension.  First  of  all,  there  la  alwaya  aome  difficulty  for  a  person  from  one  profeaalon  coamunlcat ing  with 
thoaa  of  othar  profatilona.  I  remember  the  etory  that  Adlal  steveneon  once  told,  who  aa  a  lawyer  hid  been  lnvltad  to 
addraaa  a  group  of  eclentlet*.  In  remarking  on  thla  problem  of  communication  he  eeid,  "As  long  aa  he  had  bean  invited  ha 
understood  that  it  vai  hla  task  to  talk  and  the  audience's  teak  to  listen;  and  It  wee  hla  great  hope  that  they  would  both 
finish  at  about  the  same  time." 

Well,  I  have  eome  apprehensions  from  yet  another  polnc  of  view  that  artae  because  moct  of  ua  in  public  Ufa  make 
It  a  principle  to  never  address  an  audience  where  more  than  lOt  know  more  about  the  subject  than  the  speaker.  Thla  la  a 
case  where  110X  know  more  than  the  speaker.  The  beet  thing,  of  courea,  would  be  not  to  talk  about  thla  subject  at  all  but 
about  something  elec,  but  I  aa  afraid  that  the  discipline  of  your  chairman  la  going  to  compel  me  to  talk  a  little  bit  on 
the  subject  of  the  law  of  the  sea. 

If  I  vara  to  entitle  thla  address  It  would  be  to  bring  two  old-fashioned  worda  together  In  a  way  that  strangely 

enough  1  have  not  seen  before:  that  la  to  talk  about  "Frontier!  of  Maritime  Law."  We  have  used  the  term  "frontierH  a 

od  deal  in  talking  about  geographical  exploration  and  we  have  used  it  In  ref  trance  to  technology.  But  for  eome  reason 
or  other  U«  have  not  recognised  that  one  of  the  moat  Important,  challenging,  and  exciting  qualities  of  thle  maritime 
enterprise  concerns  possible  evolution  and  change  In  the  lew  which  governs  these  activities. 

When  we  telk  about  law  and  technology  together,  wa  come  to  recognise  that  these  two  elements  war*  independent 
catalysts  In  bringing  the  marine  science  affaire  to  Its  present  state.  In  the  first  Instance,  a  technological  readlnmee 

now  permits  man  to  do  almost  anything  in  th*  sea  that  he  wishes  to  do.  And  in  recognition  that  what  he  dose  there  must  be 

subject  to  International  agreements,  wa  Have  the  collateral  advantage  of  the  1958  Convention  which  was  stifled  in  1964 
to  set  some  new  ground  rules. 

We  ahould  recall,  notwithstanding  these  new  atleull,  that  lew  and  aclence  era  not  necessarily  mutually  ca^etlblm 
Some  of  you  may  remember  that  one  of  our  state  legislatures  aome  years  ago  attempted  to  paee  a  lew  stating  that  the  value 
of  pi  la  3.  Mow  the  reason  for  thla  was  that  members  of  th*  legislature  had  heard  how  difficult  It  was  to  pin  down  the 

exact  value  of  pi,  and  rather  Chan  leave  this  to  the  anarchy  of  science,  thla  group  decided  chat  It  wee  far  better  to  eya- 

tematixe  the  regime  by  passing  a  lav.  While  there  could  have  been  such  a  lew,  pi  la  not  3.  Wa  might  also  remember  the 

attitude  of  lawyers  in  aome  of  our  state  legislatures  to  the  theories  of  Darwin.  All  I  can  eey  la  that  eome  of  our  exist¬ 

ing  maritime  lew  reflect*  an  Ignorance  of  nature  Just  aa  great  aa  the  two  cease  I  have  cited. 

this  leade  ue  to  che  real  problem  of  how  tc  bland  natural  science  and  political  aclence. 

Those  of  ue  who  have  worked  in  the  vineyards  of  natural  aclenca  hew*  come  to  recognise  that  we  chare  cu  appetite 
for  change.  The  real  axe  It  ament  of  aclence  Ilea  in  new  discoveries,  in  building  brick  on  brick  with  change.  But  the  seme 
la  not  true  with  human  law.  There  we  flod  that  we  must  be  concerned  with  a  stability  of  a  ayatem  ef  relationship*  between 
the  participants.  Sometimes  that  stability  la  constructive  because  It  fosters  progress  but  sometimes,  too,  it  can  freese 
progress.  In  the  particular  area  of  marine  aclencea,  ve  ere  'seed  today  with  an  unprecedented  opportunity  to  make  e  con¬ 
tribution  by  change  and  the  three  points  that  t  would  Ilka  to  leave  with  you  here  today  are: 

—  First,  to  emphasise  how  very  important  has  been  an  act  of  law  by  the  United  States  Congress  In 

establishing  a  mandate  for  the  future  of  the  marine  aclencea  in  thla  country  and  how  It  has  been 

implemented  in  the  pest  year; 

--  Second,  to  talk  about  the  relationship  of  law  and  technology; 

--  Third  and  moat  Important,  to  suggest  that  the  United  State#  can  exercise  leadership  In  thle  area 

of  legal  reaaarch  and  advances  Just  as  much  aa  It  can  in  technology. 

Wa  have  am  opportunity  to  construct  a  legal  milestone  of  historic  Importance  by  which  the  United  States  thought 
through  and  provided  the  opportunities  for  ocher  nations,  for  states,  for  Industry,  and  for  the  universities  In  this 
country  to  work  together  to  carry  out  the  fundamental  Intent  of  that  legislation  for  the  sea  to  benefit  ell  mamklnd. 
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Flrut,  with  tejard  to  the  mandats  itself.  Moat  of  you  have  read  the  law  and  the  report  that  the  President  trans¬ 
mitted  to  the  Congress  in  March  of  this  year.  So  t  n  going  to  assume  sufficient  familiarity  on  your  part  to  go  on  to 
Interpret  hoe  those  of  us  associated  with  this  nan  enterprise  look  at  the  "nap"  of  aarlne  science  affairs. 

In  the  first  Instance,  we  have  triad  to  understand  hov  the  sea  relates  to  human  affairs.  Hare  ve  find  that  the 
activities  that  taka  place  on  land  do  not  stop  at  ths  water's  edge.  Rather  than  carve  out  the  universe  of  activity  that 
has  salt  water  aa  a  coetmoe  denominator,  our  first  attempt  is  to  understand  the  relationship  of  maritime  activities  to 
activities  on  land:  to  military  security,  to  a  better  understanding  of  wind,  tide,  weather,  and  sea  conditions;  to  explora¬ 
tion  and  development  of  mineral  and  enargy  resources  of  the  aaabad;  to  understand  and  to  utilise  the  living  resource*  of 
the  aea;  to  take  account  of  the  Importance  of  our  very  scares  seashore  resourccs--to  understand  batter  its  uses  for  recre¬ 
ation,  but  also  to  recognise  the  Insults  which  man  hleaeif  render*  to  hla  own  environment,  unintentionally  but  with  severe 
effect.  And  we  muat  mot  forget  alto  that  the  ease  have  bean  a  bridge  of  communication  and  culture  between  the  different 
nations  of  our  planet.  At  a  apeclal  time  in  history  when  we  are  trying  to  aeek  means  for  a  peaceful,  orderly  world,  we 
must  Mrd  and  imaginatively  at  the  tea  ae  a  means  for  improving  communication  with  other  nations. 

v  of  the  first  things,  therefore,  that  has  been  done  la  to  interpret  the  legislation  in  teres  of  these  broad 
goals:  to  .oderataad  mankind's  shared  concarna  about  an  orderly  world,  about  famine,  about  hea'th  and  disability,  about 
the  better  quality  of  life  tcsalf,  and  about  economic  growth.  Then  for  these  old  problems  ve  fry  to  determine  how  the  sea 
might  provide  new  solutions.  The  structure  of  go  mment  today  is  no  different  than  it  was  &  year  ago.  The  means  for 
carrying  out  these  different  missions  still  resides  with  the  operating  agencies.  The  role  of  our  Marine  Sciences  Council, 
which  vaa  astabllahed  by  the  legislation ,  la  to  assist  the  President  In  providing  a  coherent,  coordinated,  balanced  set  of 
programs  and  pollclss  so  that  with  tha  eleven  participating  agendas  we  do  not  find  ourselves  running  off  In  twenty-two 
direct Iona. 

1  find  myself  aa  an  on gl near  often  looking  for  slmpla  analogies  to  try  to  understate  what  ve  do  and  how  ve  do  It. 
I  tripped  over  one  recently  that  perhaps  beat  explains  the  rola  of  this  Council.  All  of  you  are  familiar  with  the  manner 
In  which  a  beam  may  carry  a  load  it  posed  at  it*  center  and  supported  at  the  ends.  If  you  made  up  such  a  beam  out  of  a 
aariaa  of  laminated  strips  then  this  beam  would  deflect  under  load  a  certain  amount.  You  are  all  familiar,  nines  every 
one  of  you  has  probably  uaed  plywood,  hov  important  the  cement  la  between  two  laminations  to  increase  rhe  stiffness  far 
beyond  that  of  tha  original  laminations .  In  attempting  to  utilise  all  of  the  past  advances,  the  strengths  and  the  crea¬ 
tivity  of  tha  separate  federal  agencies,  the  Marine  Sciences  Council,  like  a  cement,  seeks  to  gain  an  effect  that  is 
greater  than  the  aum  of  the  parts. 

The  flrat  year  has  been  a  yaar  of  transition.  Tha  law  was  a  turning  point.  It  la  significant  in  thinking  about 
tha  law  of  tha  sea  not  to  forgat  the  role  of  public  law  and  the  processes  of  Congressional  study  that  went  behind  the 
generation  of  the  Council  and  of  the  advisory  Collision. 

This  transition  reflects  the  move  from  merely  describing  the  aea  to  an  Intensified  concerted  national  effort  to 
utilise  It.  It  reflects  the  broadening  of  involvement  from  science  to  technology  that  now  Includes  not  only  the  oceanog¬ 
raphers  who  are  tha  Important  cora  of  this  activity,  but  anglneers,  economists,  lawyers,  public  administrators,  foreign 
affairs  specialists:  bankers,  businessmen,  lndustr lallata  and,  hopefully,  some  old-fashioned  explorers. 

Another  element  of  this  transition  1»  to  go  from  program  planning  to  policy  planning.  Thla  escalation,  if  you 
vlM,  brings  in  another  cast  of  participants  different  In  kind  from  the  first  set.  In  addition  to  the  many  different 
disciplines  involved,  you  now  have  many  different  levels  of  concern.  Moat  Important  now  la  the  fact  that  thla  level  of 
c.  .cern  extendi  to  the  President  of  the  United  States,  the  Secretary  General  of  the  United  Nations  and.  based  on  conver¬ 
sations  I  have  had  the  privilege  to  conduct  recently  with  heads  of  aix  nations  In  Europe,  right  to  the  heads  of  those 
nations . 

Ona  of  tha  bits  of  genius  of  this  legislation  la  the  call  for  the  Council  to  undertake  legal  studies  concerned 
with  the  resources  of  tha  aea.  1  won't  go  into  great  detail  other  then  to  sey  that  we  have  begun  thla  task  by  trying  to 
ldeotlly  the  lasuaa  which  depend  upin  the  legal  regimes;  secondly,  to  encourage  two  of  the  Federal  agencies  that  have  key 
responsibilities  hers — tha  State  DepsotmenT  and  tie  Department  of  the  Interlor--wlth  funds  from  the  Council  to  begin 
these  legal  studies  on  contract. 

Wa  have  a  timetable  connected  with  th«t«  studies  that  may  be  unusual  in  the  process  of  undertaking  legal  re¬ 
search,  much  leas  any  research.  But  it  is  oar  earnest  hope  that  the  Council  and  the  Coaoalselon  will  have  the  benefits  of 
these  legal  studies  soon  enough  to  utilise  them  In  connection  with  the  prescription  of  the  legislation  that  by  this  time 
next  year  the  CoeKlselon  will  have  developed  a  long-range  plan  and  a  proposal  for  a  possible  re-alignment  cf  the  federal 

agancles  wh'rh  will  go  to  tha  President  via  the  Council  and  to  the  Congress.  And  it  Is  our  hope  that  vhat<  er  rlan  Is 

developed  dree  so  In  ?ull  light  of  the  alternative  legal  regimes  that  are  available  to  us,  with  some  understanding  of  the 
implications  of  each  and  tha  consequences  of  each. 

One  of  the  Intereating  qualities  of  the  law  in  thla  respect  is  that  it  casts  a  long  shadow  ahead  of  it.  In 
referring  earlier  to  the  fact  that  the  law  Itself  changes  much  more  slowly  than  does  science.  It  does  so  for  some  very 
good  reasons .  Any  of  you  who  have  thought  about  this  question  recognise  that  there  are  certain  time  constants  In  the 

affairs  of  mac.  Someone  once  said  that  the  fastest  thing  that  can  happen  happen*  in  nine  months.  Whether  or  not  this  1* 

true,  progress  Is  not  made  rapidly  when  it  involve*  the  affair*  of  men  *nd  especially  when  it  involve',  different  insti¬ 
tutions  and  different  waste-4  interests. 

In  this  context,  we  have  to  recognise  that  the  law  comprise*  the  "rules  of  the  game,"  and  different  seta  of 
players  may  havt  different  rules.  One  set  of  rule*  1*  concerned  with  relationship*  between  the  different  nations; 
another  sat  of  rules  governs  tha  gaste  between  the  federal  government  and  our  states;  a  set  of  rules  governc  the  role  of 
ths  federal  government  in  relation  to  Industry. 
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Rule*  art  established  for  tvo  uln  purposes;  they  art  to  protact  interests  of  the  Individual  by  preserving 
hie  rights.  In  th«  United  State*,  va  have  alto  com  to  laam  that  our  public  lav  la  an  Important  element  of  protecting 
society  agalnac  the  excesses  of  govenment  itaalf. 

As  a* starting  point,  we  must  Identify  the  vetted  interests  (and  I  say  this  without  any  editorialising) ,  to 
understand  the  relationships  today  between  the  nations,  between  the  federal  government  and  the  states,  between  tha  govern- 
■enc  and  Industry,  and  then  to  examine  what  opportunities  lie  ahead  for  which  changes  In  the  game  may  ba  Indicated, 

In  looking  at  the  consequence*  of  alternative  legal  regimes,  vc  recognise  that  there  are  not  only  different 
regimes  of  Inter-govtmacntol  relations,  federal-* tata  relations  and  so  on,  but  thara  aay  well  be  separate  regime*  as  thqr 
relate  to  fisheries,  aa  they  relate  to  alnerel  rights,  to  scientific  exploration,  and  to  our  Important  military  interest*. 
These  arc  not  necessarily  compatible,  and  from  where  I  alt  it  stems  important  not  to  examine  each  completely  Independent¬ 
ly  but  to  understand  how  they  may  rtlate  to  each  other.  I  know  that  there  It  an  eternal  quest  In  the  physical  sciences 
for  an  under* tend log  of  the  universe  and  one  unified  law  which  will  relate  electro-magnetic  energy,  gravity,  and  magnet¬ 
ism.  It  has  not  been  found.  1  am  not  sure  that  there  will  be  one,  unified,  coherent  body  of  lew  relating  all  of  these 
activities,  and  1  am  not  at  all  aura  that  we  should  wait  or  can  wait  until  that  panacea  la  with  us.  It  aaema  to  me  that 
we  must  have  tha  broadest  possible  perspective  aa  we  examine  each  of  these  separate  ingredients  and  find  how  they  relate 
to  each  other. 

In  so  doing,  I  would  suggest  that  there  la  an  Important  ingredient  of  science  here  In  order  that  we  do  not  end 
up  with  laws  that  aay  that  pi  la  3;  It  1*  critically  important  to  understand  something  about  tha  natural  environment 
about  which  the  laws  art  being  made. 

It  turce  out  very  curiously  that  some  of  the  toughest  problems  occur  ai  tha  boundaries.  They  occur  not  only 
at  national  boundaries  but  at  the  margin  between  the  ocean  sod  the  sea  coast,  at  the  interfarm  between  the  surface  and 
the  air,  and  at  the  seabed.  With  fish  arguing  with  each  other,  there  is  probably  a  p:  ties  within  the  mediia  Itself.  Aa 
we  look  at  these  separata  ptoblema  it  seems  to  me  that  there  must  be  e  continuing  dialogue  between  the  scientists  and 
those  engaged  in  legal  research  in  order  that  there  not  ba  the  development  of  a  law  that  is  In  a  direct  contradiction  to 
our  understanding  of  the  environment.  Conversely,  those  sclantiste  engaged  in  leading  this  endeavor  should  gain  clues 
from  the  lawyers  as  to  what  research  ought  to  be  conducted  on  e  priority  basle  ao  ae  to  provide  the  necessary  understand¬ 
ing  by  which  the  lev  could  be  developed  rationally,  constructively  an*'  harmony  with  tha  sciences. 

When  I  mentioned  before  that  we  have  to  recognise  the  existence  of  vested  Interests  I  want  to  note  first  the 
need  to  do  this  on  an  international  basis— to  look  not  only  on  those  nations  which  have  historically  vested  interests  in 
the  sea  but  to  look  at  those  that  do  not  havs  historically  vested  Interests  In  the  saa  but  might  well  have.  Here,  we 
come  to  grip*  with  one  of  the  major  problems  that  we  ara  faced  with  today,  the  contrast  between  the  developed  nations  and 
the  lesser  developed  nations. 

Aa  I  mentioned  earlier,  every  activity  In  relation  to  marine  sciences  hss  a  terrestrial  counterpart.  The  same 
thing  Is  true  here.  There  Is  s  technology  gap.  We  have  to  recognise  that  that  techrn  ‘ogy  gap  is  more  important  as 
between  the  we 11- developed  nations  and  the  smaller  ones  than  It  la  say  between  the  United  States  and  Western  Europe.  The 
second  gap  has  gained  a  good  deal  of  recant  attention  but  It  is  also  gaining,  I  think,  a  good  deal  of  understanding. 

There  a  a  far  more  serious  technology  gap  between  the  developed  nations  of  East  and  Weat  and  the  less-developed  ones. 

That  gap  la  growing  and  aa  the  less-developed  nations  recognize  that  technology  Itself  la  a  resource,  they  are  going  to 
have  their  own  views  aa  to  how  that  technology  is  going  to  be  exercised  in  their  Interests  or  against  their  interests. 

What  1  am  saying  la  the  great  energy  and  innovative  capacity  of  thla  country  to  produce  new  technology  Is  ncx* 
Roing  to  have  to  be  matched  by  tha  same  quality  of  statesmanship  and  wisdom  in  learning  how  to  use  that  technology  In  the 
long-run  beat  interests  of  thla  country.  I  emphasize  long-run  best  interest  because  noet  of  us  believe  that  the  long-run 
beat  interest  of  this  country  la  also  the  long-run  best  Interest  of  the  world  at  large.  This  is  why  we  have  to  try  to  put 
ourselves  in  tha  place  of  some  of  the  less-developed  nations  and  look  st  the  sea  and  at  tha  new  technological  developments 
from  their  polnt-of-vlew  as  well  as  from  oura.  It  Is  for  thia  reason  that  the  report  of  tha  President  to  the  Congress  In 
Harch,  In  listing  some  nine  new  Initiative*  for  the  current  fiscal  year,  listed  first  tha  area  of  International  coopera¬ 
tion.  Thla  was  deliberate;  it  was  thoughtful;  it  say  prove  controversial,  but  the  President  has  taken  a  position  already 
and  *11  of  us  In  government  feel  obliged  to  support  him  In  this  regard — to  make  sure  that  we  do  not  have  another  colonial 
race  for  the  resources  of  the  ses.  As  we  seek  to  utilize  the  reeourcea  of  the  oceans  more  effectively,  wa  must  bs  sure 
that  we  do  not  inadvertently  stir  rivalries  and  conflicts  which  will  only  block  and  ultimately  frustrate  or  even  cause 
complete  failure  of  our  other  plans.  We  have  taken  no  positions  on  any  of  these  Issues.  1  underscore  that,  but  we  are 
working  hard  to  understand  what  these  issue#  are,  to  understand  the  alternatives  and  to  weigh  them  In  tha  councils  of 
governmant  and  to  davelop  whatever  policies  than  seem  to  be  In  our  beat  long-run  national  Interest. 

I  am  pleased  to  report  to  you  chat  on  this  trip  In  April  with  the  Vice  President  I  had  the  opportunity  of 
meeting  with  the  heads  of  tlx  nations ,  with  the  science  advisors,  and  with  the  most  senior  marine  science  officials  of 
these  six  countries.  These  were  the  United  Kingdom,  France,  Italy,  the  Netherlands,  Belgluai,  and  West  Germany.  I  was  im¬ 
pressed  with  the  fact  that  they  had  already  studied  our  legislation  that  was  passed  last  s\M*er  and  were  just  beginning 
to  recognize  chat  the  problems  that  the  United  State#  had  in  mobilizing  Its  own  activities  also  existed  in  each- -similar 
In  kind  and  even  similar  in  degree  to  where  we  were  maybe  seven  years  ago.  1  say  this  without  judgment  of  their  programs 
but  simply  reflecting  the  fact  that  the  United  State#  has  already  exercised  leadership  in  identifying  the  Importance  of 
the  sea  and  taking  the  necessary  steps  to  provide  a  legislative  mandate  and  leadership  to  advance  tne  program.  Their 
first  steps,  therefore,  may  be  to  examine  their  own  internal  operations  end  see  what  they  may  do  In  order  to  strengthen 
their  activities.  Thsre  are  two  predictable  consequences  of  this — the  first  ia  that  they  will  discover  that  in  moat 
cases  they  will  look  to  tome  cooperation  with  their  neighbors,  perhaps  through  some  pan-European  program  by  which  their 
aggregate  activity  may,  in  fact,  have  Important  impact.  Secondly,  I  think  they  will  look  to  the  umbrellas  of  multi¬ 
lateral  and  bi-lateifii  agreement*  with  the  united  States  by  which  their  programs  can  advance  to  meet  their  Interests  In 
harmony  with  oura.  In  so  doing,  it  Is  interesting  that  In  every  case  these  representatives  stated  that  If  they  are  Co  be 
t  partner  In  sorne  kind  of  cooperative  enterprise  they  want  to  pull  th«ir  weight.  It  may  take  a  little  while  for  thl#  am¬ 
bition  on  their  part  to  be  realized  for  their  problem*  of  Internal  organization  are  at  least  aa  difficult  as  ours. 
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Am  your  keynote  speaker,  let  m e  end  with  a  key  note.  It  at— a  to  me  that  vt  have  aa  unusual  opportunity  to 
build  something,  almost  aa  tl>ough  wa  had  an  enterprise  that  va  could  design  from  acratch.  It  la,  of  course,  not  quit* 
Chla  way .  Ia  coatparlaon  with  tha  apaca  program,  va  have  far  sort  of  a  hlatory  with  which  va  auat  live;  thara  art  far 
more  lntaraata  already  Involved  In  tha  aaa  than  thara  had  bean  in  outer  apeee.  Parenthetically,  there  vara  vested  Inter¬ 
ests  In  the  outer  apaca  prof  ran  and  all  of  you  nay  remember  tha  efforts  by  tha  Mr  Fore#  to  prevent  tha  establishment  of 
tha  apace  act  and  of  NASA.  Tha  apace  program  has  met  many  of  Its  goals,  and  it  h aa  mat  them  affectively.  It  has  drawn 
oa  all  of  tha  imagination  and  creative  qualities  of  this  country.  In  the  federal  government  and  in  tha  universities  and 
la  industry.  We  must  learn  from  that  precedent  that  va  must  do  tha  came  thing  hers  In  tha  marine  telenets  field. 

Bara,  however ,  we  are  much  more  concerned  with  tha  matter  of  lev — because  of  precedent-- than  wee  true  In 

outer  apaca. 


People  In  this  country — because  we  are  a  young  nation ,  because  va  are  so  full  of  enthusiasm  to  make  progress- 
seldom  look  backward.  Aa  a  consequence,  we  have  leas  appreciation  of  history  than  do  our  foreign  neighbors.  Neverthe¬ 
less,  it  la  hare  that  we  should  taka  a  look  backwards  at  soma  of  tha  basic  principles  that  will  underlie  tha  spirit  of 
this  enterprise  for  the  future.  We  are  engaged  in  a  program  of  scientific  research;  va  will  be  engaged  in  a  program  of 
geographical  exploration;  va  must  be  engaged  aleo  In  legal  research  that  la  underway  today.  It  a seme  to  e«  that  Indeed 

we  have  e  frontier  of  maritime  law  that  will  be  just  aa  challenging,  just  aa  Inviting,  just  aa  exciting  to  entar  aa  any 

phyelcal  frontier.  Those  of  us  In  Washington  with  responsibilities  in  this  area  look  to  you  at  this  conference  to  pro¬ 
vide  ue  with  help,  with  insights  as  to  what  the  issues  are;  to  asperate  the  signal  from  the  noise  level;  to  help  us  un- 

da  ret  and  tha  prom  and  coma  of  the  alternatives;  end  to  help  us  make  tome  vise  decisions  for  the  future. 

Again,  my  congratulations  to  the  officers  end  founders  of  this  symposium.  1  regret  very  much  that  I  cannot 
etey  through  ell  of  it  but  you  have  a  very  avid  reader.  Thank  you. 


LSI-2 


6 


Proceedings 


'  'rwii  mi  in|  Mm  'Bi«i  WH|  fl  if  i|  l|  H."W  H  !UW  ij  III!  II  S'H'JBjlUi!! u !!  Il 


Honday ,  Jun*  26,  196? 


Conference  Them* 


Alexander,  Burk# 


\  I 


r 

;  | 


i * 


r 


L#vi#  H.  Alexander:  Executive  Director,  Lew  of  th#  See  Institute 

la  planning  th###  conferences  wt  have  triad  to  establish  iom  for*  of  continuity  fro*  one  annual  conference 
to  the  next.  Loot  year* a  the*a  dealt  with  xonaa  of  offahora  control  and  with  tha  general  question  of  what  haa  happened 
alnce  tha  1958  Ceneva  Convention.  Wa  felt  In  pi  ana  lag  l*at  year's  coofarence  that  there  had  really  been  little  work  done 

in  recent  yaara  on  the  lw  of  the  »«a  and  how  It  had  evolved  alnce  1958,  ao  a  lot  of  our  effort  wee  directed  to  bringing 

up-to-dat*  the  thing*  that  had  transpired  over  tha  laac  eight  or  nloe  yaara.  TMe  year'a  conference,  however,  looks 
ahead.  Given  the  situation  wa  are  no*  in  aa  ragarda  the  law  of  the  tea,  what  happens  naxtT  Vhat  can  we  look  forverd  to 
so  far  M  the  future  of  the  sea's  resources  la  concerned! 

In  these  opening  remarks  T.  would  like  to  very  briefly  review  where  we  are  now  with  respect  to  the  Geneva  Con* 
ventlona  end  Che  lew  of  the  aea.  Aa  you  probably  know  all  four  of  the  Conventions  which  were  edopted  et  Geneva  are  now 

in  affect.  All  four  have  bean  ratified  by  tha  United  States,  let  leaa  than  fifty  states  out  of  e  possible  total  of  over 

IX  have  aaan  fit  to  ratify  even  on#  of  the  four  Conventions  and  less  than  half  of  these  fifty  have  ratified  all  four  of 
then.  Given  this  situation,  to  what  extant  in  fact  do  the  Geneva  Conventions  represent  the  international  law  of  the  aae 
for  all  countries? 

The  Conventions  were  adopted  nine  years  ago  and  iom  of  their  articles  nay  soon  be  outdated:  they  certainly 
may  be  outdated  before  a  majority  of  tha  countries  of  the  world  ratify  the*.  This  Is  something  we  talked  about  lest 
year,  end  1  «  aura  the  subject  will  come  up  again  this  year.  For  the  United  States,  end  indeed  for  any  particular 
state,  there  seem#  to  be  certain  alternative  actions  which  eight  be  taken  with  respect  to  these  Geneva  Articles. 

First,  the  articles  may  be  looked  upon  as  embodying  the  international  law  of  tha  aea  to  wtilch  all  states  are 
expected  to  adhere,  regardless  of  whether  or  not  they  have  officially  ratlflad  tha  Conventions,  this.  I  bellave,  la  the 
position  taken  by  tha  United  States.  Within  the  framework  of  certain  articles,  however,  there  may  be  broed  Interpreta¬ 
tions,  as  for  axample  in  the  case  of  the  definition  of  limits  of  the  continental  shelf  or  of  the  exclusive  fisheries 
right*  of  coastal  states  out  to  twelve  miles  from  shore.  Such  Interpretations  by  one  etete  may  prove  ^acceptable  to 
other  states. 


A  coastal  nation  may  seek  revision  of  one  or  more  of  the  articles  aa  soon  as  the  initial  five-year  effective 
period  Is  over.  This  was  mentioned  last  year  by  Hr.  Horthcutt  Ely  in  connection  with  possible  modlf 1 cat ions  of  tha  Con¬ 
vention  on  the  Continental  Shelf  in  1969,  five  years  after  the  Convention  had  come  Into  effect.  Or,  Indeed,  the  coastal 
state  may  choose  to  ignore  one  or  more  of  the  articles,  on  the  groimd*  that  It  no  longer  is  relevant  in  the  light  of 
chenglng  conditions.  There  were  alto  e  ntmber  of  matters  which  were  not  covered  by  the  Conventions,  aa  for  axample  the 
case  of  straight  baselines  in  archlpslagoe ,  the  definitions  of  historic  bsys,  or  the  principle#  of  abstention.  In  these 
situations  a  state  may  feel  itself  compelled  to  fix  policy  both  as  to  what  controls  it  will  ^Sik  in  the  sea  and  what 
recognition#  it  will  give  to  other  cointrles'  claims.  And  finally,  through  bilateral  or  multilateral  agreements  a  coast¬ 
al  state  may  establish  specialised  forma  of  control  in  tha  aea  which  may  or  may  not  be  viewed  aa  binding  on  all  other 
coiBtrlee. 


These  nmr  conferences  arc  designed  to  explore  alternative  courses  of  action  In  Ch*  seas  for  the  United 
States,  for  individual  foreign  atacee,  end  for  the  commailty  of  notions  as  a  whole.  In  a  world  which  becomes  increas¬ 
ingly  fragmented  politically  the  task  of  achieving  coo sens us  of  opinion  on  tha  lew  of  the  ass  becomes  Increasingly  diffi¬ 
cult:  hut  tha  alternative  la  chaos.  Somehow  a  rational  use  of  the  ses  end  its  resources  must  be  affected.  1  hope  in  tha 
next  few  days  we  may  move  e  step  further  towards  this  goal  of  rational  use. 


William  T.  Burke:  Professor  of  Law,  Ohio  State  University,  Colombo*,  Ohic^  end  member  of  th*  Executive  Cowlttea, 

Law  of  the  Sea  Institute 

We  have  just  heard  a  brief  description  of  what  transpired  here  a  year  ago  at  tha  initial  easting  and,  as  was 
notad,  through  clretmstencee  beyond  our  control,  we  were  unable  to  have  the  Proceedings  in  your  hands  before  this  second 
session.  Ua  have  also  heard  an  authoritative  accomt  of  tha  efforts  now  underway  in  the  federal  government  to  place  the 
national  oceanographic  effort  on  a  firmer  and  expanding  foundation.  Perhaps  there  la  some  danger  of  repetition. 

I  would  like  to  f  j our  attention  to  tha  place  this  meeting  and  others  rsaeebllng  It  hss  in  tha  context  of 

both  tht  federal  effort  and  ocher  efforts  on  t  state,  corporate,  industry,  and  private  level.  What  wa  are  concerned  with 
here  In  talking  about  tha  future  of  the  aea' a  resources  ere  tha  waya  in  which  social  problems  of  ell  kinds,  not  merely 
legal,  can  be  surmounted  in  order  to  make  productive  use  and  wise  distribution  of  the  sea's  resourcas.  Many  of  these 
problems  ere  only  dimly  perceived,  end  some  eey  not  ba  above  tha  horlson  at  all.  Whataver  tha  category,  however,  the  key 
word,  in  my  opinion,  in  approaching  tha  subject  is  anticipation.  Anticipation  not  of  benefits,  although  this  la  tha 
hoped-for  outcome  without  which  our  concerns  would  be  merely  casual,  but  anticipation  of  new  and  imaginative  ways  In  which 
problem-solving  can  be  made  more  effective  for  the  benefit  of  all.  however  hoary  and  familiar  soma  ocean- cents red  con¬ 
troversies  may  ba,  tha  challenge  la  etlll  to  seek  out  new  proposals  for  resolving  them.  If  teed,  tha  more  barnacle- 
encrusted  the  problems  the  greeter  the  challenge.  The  quest  lame  arm  what  techniques,  device*,  or  approaches  have  been  en¬ 
tirely  emitted  in  the  past  and  what  of  these  have  been  neglected,  or  slighted,  or  given  insufficient  attention?  Whet 
resources  of  dace,  skill,  substantive  discipline  and  procedural  technique  could  not  be  tapped  for  aiding  in  tha  establish¬ 
ment  of  policy  for  these  old  and  new  ocean  problems.  What  quest ions  have  not  been  asked,  let  a'one  answered?  What  insti¬ 
tutions,  governmental  or  private,  ought  to  be  created  not  only  for  promoting  affective  use  of  rae  see  but  for  performing 
all  these  tasks  as  problems  occur  and  recur  through  time. 

How  ths  fact  that  these  and  other  questions  are  wider  active  consideration  at  a  governmental  level  certainly 
does  not  maan  that  they  are  beyond  consideration  in  gatherings  of  this  kind.  At  one  time  these  conferences  might  hav* 
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Ntti  rt|«rdcd,  and  Justly  io,  as  "talkathons"  for  tha  hanaflt  of  those  attending.  Hwt«r  this  nay  have  been,  it  la  no 
lor gar  true ,  at  laaat  to  tha  ant ant  that  our  efforts  hart  are  alned  at  tha  generation  of  Ideas,  proposals,  and  suggestions 
relevant  to  those  whose  responsibility — whether  In  government  or  outalde  the  gove meant — la  tha  task  of  making  rscommenda- 
tioms  or  making  decisions  shout  the  future  of  ocean  development .  It  night  not  be  Inappropriate  to  systematise  those 
quest Iona  I  have  Just  put  In  a  little  more  relevant  fashion.  Tha  problem  la  what  kinds  of  questions  are  relevant  If  ve 
seek  to  Improve  our  social  problem* solving  capabilities  in  the  development  of  the  ocean,  end  the  following  comments  arc 
la tended  to  be  briefly  suggestive  of  the  various  tasks  confronting  us. 

First,  In  regard  to  tha  many  uses  of  the  sea,  what  are  the  objectives  at  stakt  (using  objectives  here  in  the 
■ease  of  our  long- r  vs* ,  intermediate,  end  short-ri®  preferences)  for  the  events  which  ve  wiah  to  have  occur?  1  think  we 
ought  to  place  a  great  deal  of  emphasis  on  the  three  categories-- long- riei ,  Intermediate,  and  ahort-run,  and  especially 
lorng-rma  Interests*  Clarification  of  goals  ought  to  be  sought  for  promoting  long-run  interests,  with  Intermediate  and 
short-rim  goals  carefully  designed  to  achieve  thet  end.  Now  clarification  of  these  objectives  eay  obviously  proceed  on 
many  levsls.  But  1  think  It  la  also  obvious  that  we  wish  to  become  as  detailed  about  these  objectives  as  these  situ¬ 
ations  require.  One  function  of  a  meeting  of  this  kind  Is  to  contribute  to  this  process  through  the  debates  and  the  dis¬ 
cussion*  that  are  pro  wked  by  the  papers  selected  for  presentation  here.  As  noted  above,  a  special  concern  is  to  enlist 
or  to  attract  tha  attention  of  all  those  whose  qualifications  and  skills  may  contribute  to  anre  detailed  specification  of 
tht  goals  which  ve  seek  pi  ought  to  seek.  And  I  think  it  ought  to  be  emphasised  that  the  designation  "Lav  of  the  Sea 
Institute"  la  not  Intended  io  suggest  that  lawyers  are  the  only  ones  who  can  contribute. 

Secondly,  w*  are  interested  in  describing  the  choices  made  In  tha  past  with  respect  to  recurring  problems; 
for  lawyers  especially  the  concern  is  for  choices  which  are  supported  by  severe  sanctions.  What  we  wish  to  do  here  is  to 
identify  trends  in  the  decisions  which  have  bean  made  in  earlier  times.  Although  this  is  essentially  descriptive  in 
nature,  the  task  la  not  devoid  of  creativity  sines  discussing  relationships  In  past  decisions,  and  the  outcomes  thereof, 
may  contribute  to  wist  dec 1st one  in  tha  future. 

Third,  and  of  special  significance  in  the  present  context,  is  the  identification  of  conditions  affecting 
these  choices.  It  is  cnrnnfi place  to  not*  that  decisions  about  what  la  permissible  or  acceptable  conduct  reflect  the 
social  process  aa  a  whole,  and  the  task  of  relating  conditions  of  the  social  process  to  past  decisions  is  extremely  dif¬ 
ficult;  yet  it  may  offer  helpful  guides  In  the  evolution  of  future  wise  choices. 

Fourth,  the  projection  of  future  conditions  relevant  to  choice  Is  a  task  to  which  many  persons  with  the 
widest  variation  io  background,  Interest,  skill,  and  training  must  be  recruited.  Obviously,  in  focussing  on  the  future 
of  the  sea's  reeo ureas  we  ere  concerned  with  projecting  ocean  developments  through  time.  The  Increasing  intensity  of  our 
Interest  In  tha  aaa,  and  the  wider  awareness  of  potential  benefits  and  problems ,  suggest  a  need  for  dlacipllnad,  system¬ 
atic  projections,  utilising  every  avenue  for  acquiring  relevant  data.  The  dimens  ion*  of  this  task  are  ouly  gradually 
being  understood,  but  with  meetings  such  as  this  and  other*  progress  Is  being  made  in  enlisting  the  specialised  know¬ 
ledge  and  skills  required.  1  think  It  la  especially  Important  to  emphasise  thet  th«  nature  of  this  task  is  inter¬ 
disciplinary  In  content. 

The  last  and  probably  the  moat  difficult  element  of  problem- solving  is  the  invention  of  alternatives  in 
policy  for  realising  our  objectives.  I  doubt  there  is  any  need  to  emphasise  the  difficulties  and  the  challenge  of  this 
task*  And  again,  •ucc*#*  in  this  phase  of  problem-solving  is  the  real  test  of  overall  achievement.  One  of  the  present 
aims  here  is  to  contribute  to  the  process  of  cresting  realistic  and  desirable  alternatives  for  ocean  development.  1 
hope  that  somewhere  within  thin  frmework  much  of  whet  we  do  in  the  next  four  days  will  fall. 


Francis  T.  Christy,  Jr.:  Staff,  Resources  for  the  Future,  Inc. ,  Washington,  D.C. .  and  member  of  the  Executive  Committee, 
Law  of  tha  Sea  Institute 

1  feel  as  if  this  morning's  program  has  some  of  the  characteristics  of  a  cowon  property  resource,  end  that 
I  am  contributing  to  the  dissipation  of  the  economic  rent  by  being  redundant  and  saying  some  of  the  things  that  were  said 

before,  I  think,  however,  that  the  thing*  that  have  bceu  said  before  are  very  important  end  should  be  repeated  or  sc 

laaat  expressed  io  a  different  sense. 

The  Ides  for  the  conference  over  these  next  four  days  is  in  keeping  with  w  at  Dr.  Wenk  said  earlier.  We 
want  to  begin  to  get  some  better  understanding  of  the  pressures  that  are  at  work  on  the  ocean — the  economic,  political, 
and  social  pressures-- to  identify  the  vested  Interests,  both  present  and  future.  We  will  have  to  understand  who  la  goir.g 
to  be  using  the  sea  and  how  they  arc  going  to  use  It  in  order  to  work  toward  the  establishment  of  some  viable  regimes 
and  sets  of  rules. 

A  second  aspect  is  that  we  must  examine  carefully  the  kinds  of  rules  and  regimes  that  sre  required  to  accom¬ 
modate  the  pressures;  we  oust  determine  who  needs  what  in  order  to  operate  efficiently  within  the  high  seas  and  on  the 

sea's  bottom.  Then  a  third  aspect  Is  to  ge  Into  the  present  kinds  of  regimes  and  rules  that  we  have  and  analyze  these 
from  the  point  of  view  of  the  requirements  that  will  be  pieced  upon  them,  and  see  to  what  extent  they  will  meet  these 
requirements  and  to  what  extent  they  will  not.  And  the  final  aspect  is  to  go  into  the  discuarlon  of  th«  new  kinds  of 
riglnss  which  might  be  established. 

If  you  look  at  the  program  1  think  you  will  see  that  this  la  the  wey  we  have  tried  to  work  it  out.  This 
afternoon's  papers  mre  dealing  with  the  fisheries  and  the  future  gr<**th  of  world  fisheries,  the  problems  of  enforcement, 
the  questions  of  overcapitalisation  au«!  kinds  of  developments  will  be  taking  pises.  Tomorrow  mcming  we  touch  upon 
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low  of  che  other  noo-flshery  ueee  of  the  ocean-* -the  minerals  on  the  see  Floor,  ocean  science,  ailttary  needs,  oil  end 
*ee— this  ie  to  eet  the  {rawer!  In  tsma  of  the  need*  for  rules  ead  rl-hta.  And  tomorrow  efterooon  you  will  notice  we 
turn  to  the  present  kind*  of  arrangements  with  s  dlscuesloe  of  these  wtvd  ijw  they  night  meat  the  preesuree  thet  Hava  been 
put  upon  then.  Wednesday  morning  in  the  discussion  of  conflicts  we  will  bring  together  the  different  ueee  of  the  see; 
on  Wednesday  afternoon  eon*  suggestions  on  alternative  regies*;  end  on  Thursday  we  hope  to  again  have  stagnations  for  al¬ 
ternative  regieea  with  a  full  discussion  oo  verioim  aspects  of  this  subject. 

As  has  been  Motioned,  the  Importance  of  this  Is  to  stieulete  as  much  constructive  end  open  discussion  as 
possible.  Ho  one  has  the  answers  at  the  Meant  and  we  nasd  to  get  as  much  exchange  of  ideas  end  research  om  thaae  ideas 
aa  possible.  In  this  connection  1  night  Motion  that  my  own  orgenlsetlon ,  Reeourcee  for  the  Future,  of  which  soee  of  you 
nay  not  know,  la  s  swell  group  In  Washington  financed  entirely  by  the  Ford  Foundation,  undertaking  economic  research  oo 
natural  resources  p  rob  lee* .  w«  ere  anticipating  the  development  of  s  program  for  marine  reeourcee.  We  hope  to  develop 
a  smell  staff  and  look  forward  to  some  modest  financing  for  support  of  research  projects.  Tour  Ideas  will  be  very  wal- 
com.  One  final  note;  1  have  played  the  role  of  Pope  Alesender  VI  and  have  divided  up  the  ocean  aa  a  matter  of  Illustra¬ 
tion.  This  is  visible  oo  a  map  in  a  room  across  the  hell.  There  ere  some  Interesting  aspects  of  chit  division  sad  you 
are  elL  welcome  to  take  pot  shots  at  it. 


EDITOR'S  NOTE:  A  fold-out  copy  of  Dr.  Christy's  map  la  Inserted  in  ths  back  cover  of  this  volume.  Additional  copies 
may  be  obtained  for  SI. 00  each  from  the  Lw  of  the  See  Institute,  University  of  Rhode  Ulead,  Kingston,  Rhode  Island 
02881. 
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SOME  OSS ERV AT IONS  ON  Til E  FUTURE  UROWTH  OF  WOULD 
FISHERIES  AND  THE  NATURE  OF  THE  CON  SUV  AT  ION  PROBLEM 

Roy  1.  Jackson 

Assistant  Dlrector-Caoeral  (Fisheries) 

Food  and  Agriculture  Organisation  of  ch«  United  Nations 

My  abject-  -Ths  Futura  Cr«th  of  World  Fisheries  and  the  Nature  of  the  Conservation  Problem— is  both  too  large 
and  ton  rapidly  changing  to  be  dealt  with  comprehensively  by  ■«,  or  perhaps  by  any  single  parson.  It  could  wall  be  the 
of  one  or  nor a  conferences ,  I  will  content  eyas  if  with  making  sons  observations  on  the  subject  *  mentioning  first 
present  and  future  catehee  and  their  dtetrlbutlon,  and  than  discussing  soma  aspects  of  the  p rob 1 ana  of  conservation  as  I 

aaa  the*. 


THE  CATCH 

it  la  a  cause  for  tone  satisfaction  to  thoae  engaged  In  flahsry  development  that  tha  world  catch  has  been  In¬ 
creasing  at  an  average  rata  of  7  or  8  par  cant  annually  In  tha  two  post-war  decades.  Wa  often  observe  that  fish  la  ona  of 
the  f«#  major  sources  of  food  whose  production  la  outstripping  the  rate  of  human  population  growth.  This  la  true,  though 

one  may  question  whether  fisheries  neks  a  "major"  contribution  to  world  food  supplies  today. 

A  few  days  ago  I  received  a  first  estimate  of  the  world  catch  for  198b*  It  la  too  early  for  official  figures, 
but  preliminary  reports  plus  aatlastea  indicate  that  tha  world  cateh  will  reach  an  all-time  high  of  approximately  88  alii- 
Ion  metric  tons  of  marina  and  freah-watar  fish,  Including  crustaceans ,  molluscs  *  and  other  marina  invertebrates .  This 
estimate  excludes  whales,  eeals,  and  plants-  Thi  inert  as  •  over  196)  la  about  6  par  c*'  t,  tha  196)  catch  being  estimated 
at  5)  million  tons. 

Soma  a lap Is  arithmetic  shove  that  tha  marina  portion  of  tha  catch  for  1968,  If  spread  over  tha  whole  of  tha 
world  ocean,  amounts  to  about  1.2  pounds  of  flah  par  surface  acre  of  ocean  per  year.  After  e  aulteble  pause  to  let  that 

statistic  be  scrutinised,  one  than  points  out  that  tha  average  sera  of  oceeo  la  12,000  feat  daap. 

Such  a  figure  can  mislead  one  to  a  lot  of  speculation,  especially  If  It  la  compared  with  raeulta  obtained  from 
intensive  cultivation  of  flah  In  ponds  where  production  of  aaveral  thousands  of  poinds  par  sera  par  year  can  be  obtained 
with  present  techniques  utilising  artificial  feeding.  Rut  t  suggest  that  after  all  due  allowance  for  oceanic  daaarta , 
for  non- utilisation  of  most  organisms,  for  leek  o[  knowledge  of  what  la  actually  there,  such  figures  indicate  that  an 
overwhelming  proportion  of  tha  seas  production  of  living  material,  animal  as  wall  as  plant,  Is  not  utilised  by  man. 

What  la  mors  relevant  certainly  la  that  over  most  of  tha  open  oceans  we  do  not  really  know  quantitatively  what 
forma  are  present,  wa  do  not  know  how  to  catch  than,  and  wa  could  not  afford  to  catch  them  if  we  knew  how,  which  la 
another  way  of  saying  that  we  do  not  want  them  vary  badly. 

A  ni«ber  of  students  of  the  matter  have  come  up  with  estimates  of  200  million  tons  or  thereabouts  a a  the  amount 

of  fish  we  nay  expect  to  taka  from  tha  ocean  in  the  future.  1  have  no  quarrel  with  this  figure  as  an  estimate  of  what 

may  be  taken  under  a  particular  set  of  assumptions,  particularly  concerning  whst  species  and  alces  of  fish  and  other  ani¬ 
mals  can  be  economically  harveeted--but  other,  quite  reasonable  assumptions  can  give  quite  different  estimates. 

It  seams  certain  that  incraaead  catches  of  this  order  of  magnitude  will  require  dramatic  additional  changes  in 
an  Industry  that  la  already  In  the  process  of  rapid  change.  A  mmfcer  of  marine  fishery  scientists  have  noted  that  the 

catches  from  moat  of  tha  major  stocks  in  the  Northern  Atlantic  and  Pacific  of  desired  species  cannot  be  significantly  in¬ 

creased.  Fr xm  several  of  these  stocks  an  average  catch  not  very  different  from  tha  present  could  be  taken  with  consider¬ 
ably  leas  flshlcg.  The  last  major  cod  stock  in  tha  North  Atlantic,  the  cod  off  Labrador,  la  now  heavily  fished.  There 
are  grounds  for  concern  about  the  level  of  exploitetlon  of  tha  trewlabla  stocks  off  West  Africa  and  off  Southwest  Africa 
and  South  Africa. 

While  some  of  these  fears  may  be  prematura  and  while  theta  la  no  dovd>t  that  new  grotmds  will  be  fouid  and  that 
am*  stocks  may  be  exploited  on  known  grounds — It  may  be  said  that  the  preeent  rate  of  Increase  of  catch  cannot  be  main¬ 
tained  for  many  yeare  on  the  typee  of  flah  now  preferred  (cod,  hake,  time,  breams,  etc.),  locraaasd  catches  in  the 
futura  will  ba  taken  from  the  smaller  schooling  species,  the  herrings,  anchovataa,  and  also  from  others  little  utilised 
at  present.  Such  forma  even  today  accoimt  for  nearly  half  of  the  marine  catch  and  have  supported  scat  of  the  increase  in 
world  catch  in  tha  last  decade  or  more.  Capturing  and  marketing  flah  of  thaaa  spaclaa  of fart  beth  advantages  and  disad¬ 
vantages.  They  concentrate  naturally,  which  la  essential  tor  present  methods  of  harvesting.  They  era  low  In  tha  food- 
chain  and  thta  can  grata  directly  or  one  step  removed  on  ths  plant  life  of  the  tea. 

At  present  moat  of  tha  small  fishes  are  uead  for  Indue  trial  purposes— the  production  of  meal  to  ba  used  as  a 
component  in  the  feeding  of  chickens  and  other  animals.  Thera  ia  nothing  wrong  with  such  use-- as  Dr.  Qiapsin  has  recent¬ 
ly  said,  a  chicken  on  tha  farm  la  probably  a  more  efficient  device  for  conversion  of  low-value  protein  material  Into  high 
value  food  than  a  ties  or  a  salmon.  Also  at  present  tha  practical  choice  la  between  not  using  tha  Peruvian  anchovata  at 
ail,  and  using  It  for  animal  feeding.  Ail  of  ue  would  egrea  that  given  tha  shortage  of  protein  In  many  parts  of  the 
world  effectiog  perhaps  two- thirds  of  mankind,  It  la  desirable  that  flah  protein  be  fad  directly  to  people.  But  mankind 
has  shown  little  ability  to  date  to  aolve  the  problems  of  product  development,  marketing,  end  economics  that  are  Involved. 

Ai though  tha  use  of  tha  email  fish  of  tha  aaa  must  ba  expanded  within  narrow  Unite  of  coat  and  profit,  tha 
steady  incraaaa  of  world  population,  tha  advancing  technologies  of  capture  and  product  preparation,  and  tha  spreading 
awareness  of  the  lnportanct  of  animal  protein  m  himan  diet  create  a  situation  In  which  this  food  aourca  should  seat  In 
creasing  demand — perhaps  at  soma  expanse  to  tha  abundance  of  same  of  the  stocks  of  the  ass's  carnivores-' the  tunas. 
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salmons,  and  other*  for  which  that*  small  fiahaa  are  a  najor  food  supply.  Thar a  will  be  many  problems  in  catching,  pro* 
coailng,  and  narrating,  but  thla  puper  will  be  concamad  principally  with  th#  problem  directly  con  earned  with  the  re- 
aource  and  ite  management. 

Perhaps  one  can  conclude,  at  laaet  for  purpoaaa  of  argusent,  that  most  of  the  lncreaaad  catchea  of  marln*  fleh 
In  the  future  will  com  from  the  smaller,  oorc  abundant,  leas  dealred  and  therefore  laee  valuable  apaclee.  One  My  also 
conclude  that,  alnc*  the  fleh  of  the  aea  era  hunted  and  not  husbanded,  the  level  and  the  stability  of  the  catch  will  de¬ 
fend,  on  the  one  hand,  on  the  great  Improvement  of  hunting  techniques  and,  on  the  other  hand,  on  the  aucceeeful  develop¬ 
ment  and  enforcement  of  the  game  lewi— the  conservation  ay*ta»--to  ensure  that  the  potential  resources  are  not  wasted  by 
too  euch,  or  the  wrong  kind  of  fishing. 


Tht  NATURE  OP  THE  CQNSf RVATIUH  PROBLEM 

Ths  problem  cf  fisheries  conservation  In  the  broad  setiss,  consists  of  two  interacting  complexes  or  galaxies  of 
problems;  neither  of  which  we  very  well  understand  or  control. 

The  first  group  of  problems  are  those  involving  primarily  knowledge;  Of  what  Hinds  of  fish  there  are,  how  many, 
how  they  react  to  being  fished  (that  i§,  how  many  can  ba  caught),  how  they  Interrelate  with  each  other,  how  different 
years  and  seasons  affect  their  abundance. 

The  second  group  of  problems  which  forme  part  cf  a  system  of  fisheries  conservation  or  management  begins  with 
technology  and  mds  with  international  politic*,  with  element!  of  science,  economics,  national  and  international  law,  and 
sociology  as  other  Important  components. 

Perhaps  we  can  begin  with  an  approximation  of  where  fish  are  taken  In  the  see.  Data  on  this  factor  are  sadly 
lacking  and  Indeed  greatly  improved  catch  and  effort  statistics  became  more  and  more  essential  as  we  approach  production 
limits  of  more  and  more  stocks.  (t  shall  say  more  about  this  In  s  moment.)  Members  of  the  staff  of  the  Department  of 
Fisheries  of  FAO ,  in  response  to  ay  question  have  suggested  that  s  rough  grouping  of  location  of  capture  of  the  world's 
catch  of  47  million  tons  of  marine  animals  In  1965  might  ba  as  follows; 

(s)  coastal,  occurring  close  inshore  along  the  coasts  of  one 


country  (molluscs,  some  crustaceans,  etc.) . 2-1/2  Billion  tons 

< b )  offshore,  occurring  off  the  coast  of  only  one  coisitry 
(not  too  migratory  fish,  living  off  the  coact  of  a 

large  country) . 4  million  tons 

(c)  offshore,  occurring,  at  different  times,  off  th*  coast* 
of  several  countries  (demersal,  and  moat  pelagic  fish 

other  than  (b)) . 35  million  tons 

(d)  oceanic,  occurring  at  some  time  outside  even  the  widest 

limits  (whales,  tuns,  salmon,  some  herring)  .  .  5-1/2  million  tons 


Note;  Coastal  In  this  sense  means  clots  inshoru  in  depths  up  to  around  10  fathoms,  offshore  includes  the  waters  beyond 
ths  coastal  tone  up  to,  roughly,  th*  limits  of  the  continental  shelf,  say  200  fathoms. 

This  tabulation  underestimates  the  economic  contribution  of  oceanic  fleh,  a.nce  many  of  them  attract  very  high 

prices. 


Clearly,  the  question  of  whether  fish  from  the  earn#  biological  population  unit  may  be  captured  within  one  or 
more  than  one  national  Jurisdiction  or  in  soma  combination  with  locations  of  capture  on  the  high  seas  (l.e.,  outside  of 
national  jurisdiction)  will  have  much  effect  both  on  the  nature  of  the  conservation  problem  and  on  Its  solution. 

A a  some  criteria  for  Judging  whether  a  program  of  fishery  management  (conservation)  Is  belog  successful,  the 
following  three  points  may  be  considered: 

(1)  Dorns  It  ensure  that  the  effect  of  fishing — the  fishing  mortality— on  s  heavily  fished 
stock  does  not  Increase  so  much  as  to  so  reduce  the  abundance  of  the  stock  that  the 
yield  from  it  la  substantially  reduced. 

(2)  Does  it  permit  the  tllcwable  amount  of  flehing  to  be  carried  out  efficiently. 

(3)  Does  it  permit  the  full  development  of  fisheries  on  ixi-  or  under-exploited  stocks  in  ths 
seme  waters,  and  encourage  measures  of  resource  protection  and  improvement . 

This  is  not,  however,  s  comprehensive  list  of  requirements  for  successful  management. 

Before  beginning  a  discussion  of  some  of  the  broadar  aspects  of  fisheries  conservation  in  the  future  1  should 
like  to  draw  special  attention  to  some  of  the  fundamental  requirements  of  any  conservation  measures-* requirement*  that 
become  sore  important  as  the  level  of  exploitation  increases  and  as  the  fishing  power,  mobility  And  versatility  of  ves¬ 
sels  and  gear  also  incruaers.  There  is  first  of  *11  the  need  for  Improved  statistics  of  catch  and  effort — almost  all  the 
knowledge  a  scientist  has  of  a  stock  of  fish  In  the  quantitative  sense  comes  from  calculations  based  on  commercial  catch 
and  effort  statistics  and  froea  size  and  growth  rate  information  baaed  on  catch  samples.  FAO  obtains  and  compiles  and 
distributes  official  statistics  from  our  member  countries  and  frorc  other  sources.  All  who  use  these  date  ere  Renerous  In 
painting  out  both  their  value  and  their  shortcomings  and  we  agree. 
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fo  ihqiplmnt  and  improve  on  the  estimate!  of  population  tits  and  response  to  the  fishery  calculated  Fro*  catch 
and  effort  statistics,  It  le  daelrebl*  to  develop  Methods  of  rapid  and  direct  assessment  of  abundance  of  major  stocks. 

In  my  view  th#  range,  stability,  speed,  and  analytical  power  of  the  fisheries  scientists  are  falling  steadily  behind  the 
flaeta  and  the  industries  they  serve.  There  Is  need  not  only  for  rapid  assessment  techniques  but  for  a  new  order  of  mag¬ 
nitude  In  research,  Th«  world  supply  of  fishery  research  workers  Is  small,  inadequate  to  meet  demands  and  tends  to  be 
concent ra tad  in  s  handful  of  countries.  The  fishing  vessels  are  Moving  further,  faster,  the  gtsr  changes  are  so  rapid 
that  the  reference  base  for  population  estimates  requires  constant  changes.  As  1  look,  around  this  room  I  see  a  number  of 
Ul  who  art  In  competition  for  scientific  Manpower.  All  of  ua  suffer  from  lack  of  funds  to  keep  essential  activities  go- 
lnf-aLl  of  ue  can  define  probieM  areas  of  great  Importance  that  ve  cannot  enter. 


Attempts  to  solve  most  management  problems  have  foundered  on  the  question  of  limitation  of  effort  and  the  mag¬ 
nitude  of  difficulties  that  develop  whore  entry  Is  not  controlled.  This  question  is  compounded  in  the  multi-nations) 
fisheries  since  thmre  must  be  complete,  or  almost  complete,  agreement  among  all  the  countries  concerned  to  restrlc:  their 
effort,  and  even  then  such  agreement  can  be  frustrated  by  new  countries  entering  the  fishery. 

We  must  do  these  things  bearing  always  In  mind  that  we  desire  a  continuous  and  significant  expansion  In  total 
cetqh — conservation  measures  for  particular  stock#  should  not  Inhibit  the  exploration  and  utilisation  of  new  fisheries. 
There  are  several  eaamplee  where  such  Inhibition  has  in  fact  occurred. 

The  status  of  national  jurisdiction  over  fisheries  has  changed  and  continues  to  change  rapidly  since  1938;  1 
have  soma  tables  which  show  the  current  Jurisdictions  as  far  aa  our  world>wlde  enquiry  has  brought  responses.  A  sunmary 
baaed  on  data  from  a  year  ago  shows  IS  nations  claiming  3  miles;  10  claiming  3  to  10  miles;  69  claiming  12  miles  and 
1?  nations  claiming  from  12  miles  upward  to  200.  (Twenty-three  United  Nations  members  have  no  sea  coasts.)  Shlgeru  ode 
has  recently  said  that  Japan  Is  the  only  real  fishing  state  that  still  belongs  to  the  thvec-mlle  group. 

At  this  point  It  should  be  stressed  that  FAO  takes  no  position  with  respect  to  the  extent  of  the  territorial 
aea,  the  contiguous  lone,  or  the  extent  of  Jurisdiction  over  fisheries,  Our  membere  cover  the  full  range  of  positions  on 
theme  matters.  Rather,  our  Interest  Is  In  the  advancing  of  fisheries  development ,  nationally  and  internationally,  the 
increasing  of  production  on  a  sustainable  baaia.  We  are  engaged  in  establishing  systems  and  bodies  for  International  co- 
ap* ration  In  fisheries  development.  We  ere  Interested  In  *  stable  situation  with  respect  to  fishing  limits  In  order  that 
It  cm  b«  known  for  a  sufficient  period  ahead  so  chat  the  investment  end  Increased  effort  required  to  give  Increased  pro¬ 
duction  can  take  place. 


We  do  not  advocate  any  particular  Halt,  but  we  must  be  against  underf lshing,  as  well  aa  overfishing  as  Iohr  as 
more  protsin  food  la  needed. 

It  is  necessary,  in  many  parks  of  the  seas,  to  coordinate  national  and  international  research  program*  and  con¬ 
servation  measures.  To  an  increaalng  extent  this  needa  to  be  done  not  only  on  «  coastal  basis,  but.  as  fish  and  fisher¬ 
men  are  shown  to  wander  farther  afield,  on  a  multi-national  coastal  and  non-coastal  basis.  Although  1  am  inclined  to 
think  that  extreme  distant  water  fishing,  r>f  the  kind  for  example  that  give*  South  Korea  the  largest  high  sees  tuna 
fleet  In  the  Atlantic,  may  phase  out  when  coastal  countries  begin  real  competition — there  remain  many  areas  where  fish¬ 
ermen  are  congregating  from  all  parts  of  the  globe  and  even  rudimentary  mechanisms  for  International  cooperation  are 
lacking. 

FAO,  with  the  constant  policy  advice  and  guidance  of  Its  th l rty -member  nations  Uonnlttce  or.  Fisheries  (COFl) 
has  moved  rapidly  in  the  last  several  years  to  fill  some  of  the  more  important  gaps  in  the  geographic  and  species  nap  of 
world  fiaherlaa  requiring  International  cooperation.  A  year  ago,  wider  FAO  good  offices  an  Atlantic  Tuns  Convention  was 
prepared  io  Rio  da  Janeiro,  covering  all  apeclea  of  tuna  and  tuna-llke  fishes  of  the  Atlantic  Ocean  and  its  neighboring 
ease.  The  convection  la  open-ended,  to  all  members  of  FAO,  the  UN  and  anv  of  its  speciallied  agencies.  It  is  open  now 
for  ratification  or  adherence.  Seven  ratifications  or  adherences  are  required--to  date  we  hold  one,  that  of  the  United 
States.^  l  hope  that  within  a  year  the  first  mmetlng  of  this  body  can  be  held. 

Last  weak  the  Council  of  FAO,  an  executive  body  of  member  nations,  completed  action  chat  originated  wltn  COFl , 
to  establish  an  International  fisheries  advisory  body  for  the  Indian  Ocean  end  another  for  the  multi-national  fisheries 
of  Che  waters  of  the  baatern  Central  Atlantic  off  West  Africa  north  of  the  mouth  of  the  Congo  River.  This  body  will 
replace  the  non-operative  FAD- sponsored  Regional  Fisheries  Coaclssion  tor  West  Africa,  which  was  limited  In  mcmharaSilp 
to  states  holding  territory  along  the  coast  and  which  failed  to  convene  a  Meeting  because  of  political  differences. 


South  of  the  mouth  of  the  Congo,  In  Che  Southeast  Atlantic,  the  Secretariat  of  FAD,  on  request  of  a  member 
state  sod  with  guidance  from  COFl,  will  draft  a  treaty  to  cover  the  fisheries  of  the  sea  area  off  South  Africa  and  Soutlv- 
waat  Africa  whara  flftaen  or  more  nations  are  engaged  in  the  hake  and  other  fisheries.  After  consultations  with  inter  - 
msemd  states,  FA 0  will  convene  s  conference  of  plenipotentiaries  to  prepare  a  final  version  and  open  It  for  signature. 

In  this  case,  aa  in  tha  case  of  the  Atlantic  Tuna  Convention,  the  new  body  is  not  to  be  set  up  under  the  FAO  Constitu¬ 
tion,  but  will  be  an  independent  coalesion.  Naturally  we  will  cooperate  and  assist  to  the  extent  possible,  as  we 
at  temp '  to  do  with  all  the  regional  bodies.  The  membership  of  COFl  Is  so  representative  and  so  many  senior  fisheries 
officers  have  taken  part  in  its  tvo  Beatings  to  date  that  we  believe  we  can  continue  to  supplement  and  not  interfere  with 
existing  regional  bodice. 


By  November  1, 


1967,  two  More  adherences  or  ratifications  had  been  recorded. 


from  Japan  and  South  Africa. 
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Jackson 


One  of  the  major  conservation  problems  of  the  future  litt  in  making  the  International  regional  fishery  bodies 
more  effective  and,  In  a oae  cases,  tore  flexible.  It  Is  urt fortieiate  that  one  of  the  earliest  and  broadest  of  the  Inter¬ 
national  bodies,  the  International  Whaling  Cosmiiieion,  and  one  vith  perhaps  the  simplest  scientific  problem,  is  concerned 
wit'.i  a  group  of  speclea  with  alaoat  no  capacity  to  compensate,  excapt  after  many  yeara,  for  the  effects  of  overfishing. 
This  example  ‘gives  little  encouragement  to  developing  coaatal  states  to  put  the  welfare  of  fisheries  off  their  shores  In 
the  hands  of  similar  bodies. 

But  much  worse— to  »y  alnd — ie  the  fact  that  the  mobility  range  and  intensity  of  today's  fishery  end  the  rapid¬ 
ity  with  which  stocks  corns  wider  heavy  exploitation  la  leaving  ths  scientist  leas  and  lest  able  to  obtain  the  data  fro* 
the  commercial  fisheries  that  constitute  hit  principal  research  tool.  There  ia  need  for  much  greater  support  particular¬ 
ly  for  the  regional  international  bodiea  (Z  find  the  continued  Inadequate  support  of  the  JATTC  both  Inexcusable  and  de¬ 
pressing).  We  ere  exploring  means  of  international  development  fund  financing  of  the  research  programs  of  regional  Inter¬ 
national  fiehery  bodiea  where  other  forms  of  support  are  inadequate. 

Hr.  Chairman,  1  have  no  auomary  for  this  collection  of  observations--!  hav*  tended  to  emphaalae  the  pioblsms  and 
Ignored  the  positive  aspects  of  fishery  development-- fish  husbandry,  the  enhancement  of  freah  water  fisheries,  the  ex¬ 
citing  development  of  new  techniques  of  fishing  and  new  species  to  be  exploited,  ell  give  promiee  of  growth  in  fisheries 
that  will  take  place  In  epltc  of  the  problems  that  concern  us  and  probably  In  directions  Chet  none  of  us  can  predict. 


DISCUSSION 


It  waa  pointed  out  that  while  FAC  has  no  policy  on  what  the  limit  to  national  jurisdiction  ever  fisheries  ought 
to  be,  it  is  vitally  concerned  with  the  effects  of  national  limits  on  utlllratlen,  conacrvetlon  systems,  overfishing  or 
underflshlng,  and  on  kinds  of  regimes  necessary  for  the  rational  use  of  the  resources.  FA0  has  a  constitutional  obliga¬ 
tion  to  augment  food  supply,  better  the  conditions  of  world  populations,  and  Ineure  batter  nutrition. 
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IKTACT  or  DISTANT  UATtt  cm  COASTAL  rilKUIU 

Jnfca  W*41o 
Staff 

U.S.  Sonata  CoaMrca  CoaBlttaa 

Thi  « pacific  .tAJ.ei  of  this  parar  oouli  naan  to  ba  particularly  taportant  Id  ralatlon  to  tha  thaaa  of  tha 
1H7  La  of  tha  Saa  leatltota  CoBfaraoca*-"Aa  fucuta  of  tha  Saa'a  taaourcaa."  Thara  can  ba  llttla  doubt  that  aoat  of 
tha  coaifllct  batwaao  not  low  baa  atawaf  f  roa  lapact  at  conflict  of  Alataot  watar  flaata  oo  coaatal  ftaharlaa  and  flahar- 

aaa. 


It  would  aaaa  propar  to  aaauaa  that  «a  ara  talking  about  tha  vorld  ocaan  rathat  than  tha  adjacant  or  a van 
aupar-adjacaat  vatara  vhara  U.S.  flag  vaaaala  bow  oparata  or  My  oparata,  or  wharo  thara  Bight  ba  praaant  or  futura  Altar  1- 
can  lataraat.  Any  dlacuaaioa  of  ocaan  harvoat  and  tha  lawa  providing  an  ordarly  ragtaa  la  lntraaafngly  baconlng  a  nattar 
of  focualog  national  and  International  lntaraat  la  light  of  growing  world  hungar  problaw. 

In  tha  United  tine  avallabla  on  auch  a  broad  aWjact,  It  appaara  that  a  traatnant,  for  tha  aoat  part,  of 
Unltad  Statao  lntaraat  In  tha  araa  will  ba  broad  enough  to  allow  dlacuaaloo  of  aoat  of  tha  problana  which  taco  both  flatt¬ 
ing  and  coaatal  atatoa  la  tha  conaldaration  of  tha  futura  of  tha  raaourcaa  of  tha  world  ocaana. 

Unfortunataly,  It  haa  boon  difficult  to  rawln  within  tha  atrlct  contact  of  tha  aaalgnad  topic,  and  I  aunt 
aak  not  only  tha  Indulgence  of  thoee  praaant  for  free  want  departure!  but,  aora  Inportont,  tha  undara t andlng  of  othar 
panel  a peak ara  for  occaalonol  croaaing  of  topic  boundatlea. 

Coapatltlon  ''Within  Coara” 

When  v«  use  tha  Cara  Lapact  va  ara  probably  thinking  of  tha  raaultant  conflict  and  coapatltlon  in  the  brond- 
aat  mam,  First,  It  might  ba  vail  to  classify  gear  competition  Into  apaclflc  categories:  coapatltlon  ‘'within  gears"  and 
coapacltloo  "between  gears." 

Coapatltlon  “within  gears"  occurs  normally  whan  two  ot  aora  nations  ara  comparing  for  raaourcaa  in  a  common 
araa  and  tha  axploltatlon  la  accoapllahad  with  tha  aaaa  or  similar  typas  of  gaar.  An  example  might  ba  tha  problem  which 
aalatad  off  tha  coaat  of  tha  Stats  of  Washington  during  1966.  In  this  Icatanca  both  United  States  and  Soviet  vessels  were 
exploiting  tha  hake  resources  adjacent  to  the  Washington  coaat.  Caar  coapatltlon  and  minor  conflict  resulted  due  to  the 
large  disparity  between  tha  towing  power  and  fleet  alee  of  tha  two  nations.  Essentially,  It  appeared  that  tha  larga 
Soviet  fleet,  through  the  uae  of  its  greater  towing  power,  was  displacing  tha  smaller,  less  powerful  American  vessels.  A 
somewhat  similar  situation  developed  In  recant  years  In  the  mid-Atlantic  bight,  again  betwsen  Soviet  and  United  States 
vassals,  where  tha  rad  hake  resource  has  bean  taken  in  Increasing  quantities  by  the  Soviet  fleet,  while  tha  American  catch 
has  daclloed  in  almost  direct  proportion.  Hera,  however,  tha  uustlon  teams  to  team  more  from  the  Soviets  capturing  the 
resource  prior  to  lta  inshore  entry  to  the  American  fleets. 

Another  example  of  competition  within  gear-end  perhaps  a  classlc--ls  that  of  the  Soviet -Japanese  set  net 
fisheries  In  tha  Paring  Saa.  Kara  again  both  nations  ere  exploiting  a  common  resource  In  competition  with  each  other  and 
both  nations  are  under  restriction  concerning  the  total  yield  that  they  might  achieve;  that  la,  tha  quota  aa  established 
In  bilateral  negotiations  between  Japan,  tha  Unltad  States,  and  tha  Soviet  Union.  A a  a  result  of  tha  rather  restrictive 
productive  grounds  and  tha  desire  to  achieve  their  share  of  the  avallabla  king  crab,  each  nation  apparently  oversaturatea 
tha  area  with  gaar.  In  this  instance  we  have  competition  for  apace  on  the  productive  grounds  and  thara  la  a  resulting 
lnterfarenem  factor  that  diminishes  tha  flahlng  affactl vmnaaa  of  all  tha  note  eat;  that  la,  thara  la  too  much  gaar  for 
tha  number  of  crabs.  Tha  result  la  the  catch  par  set  net  drops. 

In  addition,  thara  la  an  apparent  lose  of  crabs  aa  both  nations  may  aat  more  gear  than  they  can  affectively 
handle  In  what  might  be  considered  a  proper  time  interval.  In  uther  words,  to  lneure  their  share  of  the  catch  they  over- 
aeturatt  tha  grounds  with  gaar,  thus  insuring  that  tha  net  occupies  a  certain  effective  area  although  they  may  not  be  able 
to  haul  tha  mat  In  the  propar  time  epan.  Thus  thara  la  a  hlghar  lose  of  crabs  due  to  death  in  the  nets  and  fallout  then 
would  normally  occur.  In  this  instance  gaar  coapatltlon  results  in  waste  of  tha  resource,  reduction  in  efficiency  of  tha 
gaar,  and  overall  economic  los*  to  both  parties  concerned. 

Tha  projected  solution,  ot  course,  is  the  asperetloc  of  arses  for  etch  nation  for  exclusive  fishing  In  any 

one  year. 

Competition  “within  gear"  basically  represents  prior  occupancy  and  hence  eliminates  the  competitor.  This  Is 
true  with  pots,  eetllnee,  and  similar  equipment.  Essentially  tha  first  man  or  vaaaala  to  an  araa  can  oecupy  all  the 
desirable  fishing  locations  and  thus  preempt  competition.  This  can  occur  within  a  flahlng  fleat  or  between  the  fishing 
flaeta  of  two  nations.  All  of  these  Instances  refer  to  competition  “within  gear"  directed  toward  exploiting  the  same 
species. 

Competition  "Between  Gears" 

Probably  tha  moat  prevalent  type  of  gear  conflict  la  competition  between  different  types  of  fishing  gear. 
Typical  is  tha  conflict  between  trap  and  setline  flahermen  and  the  ao-called  mobile  gears,  such  aa  trawla.  In  this  in¬ 
stance  the  setline  or  trap  fisherman,  in  theory,  preempts  an  araa  to  the  mobile  gear  when  a  ground  la  saturated.  In 
reality,  then.  It  la  a  competition  for  fishing  apace  that  creates  the  problem. 

both  the  trawler  and  tha  longllnar  want  to  fish  the  same  grounds  but  perhaps  for  different  objectives.  The 
trawler  may  be  exploiting  ocean  parch,  pollock,  or  cod,  while  the  longllner  may  be  exploiting  halibut  and  crab, 
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respectively,  The  problem  La  generated  by  nature  which  allows  both  species  or  a  aarlaa  of  desirable  species  to  occupy  tha 
•  an*  geographic  area  during  tha  am  time  span.  In  thla  instance  there  nay  be  no  real  competition  for  reeourcee  between 
netlona,  aa  tha  objective!  are  actually  exclusive.  Tha  problem  raver t»,  then,  to  one  of  a  real  distribution  of  gears  in 
time,  and  how  can  nations  effactlvely  exploit  or  achieve  their  objective*  without  preempting  tha  other  or  resulting  In 
loaa  of  gaar  to  on*  or  both  nations  Involved? 

There  ar#  no  eaay  anew* r a  here,  but  there  are  a  number  of  atepa  that  have  bean  taken  to  minimise  loeaae  bet¬ 
ween  gear*.  In  thoee  instances  where  tha  resources  era  not  highly  mobile,  It  la  possible  to  minimise  gaar  conflict  by 
separating  tha  tine  spans  of  fishing.  This  waa  don*  In  the  halibut  trawl  problem  In  the  Culf  of  Alaska;  that  la,  during 
tha  period  of  intense  long line  fishing  on  Albatross  and  Portlock  banka  the  region  waa  closed  to  trawling  for  several  weeks. 
Another  solution,  of  course,  la  effective  eerklng  of  the  gear  and  laying  the  gaar  out  in  certain  patterns  to  elnlelaa  con¬ 
flict  with  trawl  operators. 

finally,  exclualve  trees  can  be  eat  up  for  pot  or  trawl  operations  aa  haa  been  don*  In  the  king  crab  agree¬ 
ment  in  the  Bering  See.  Competition  between  gear  may  also  ba  the  product  of  different  gears  being  used  to  exploit  the 
came  species.  There  are  numerous  examples  of  thla,  where  glllnets,  trmwlt,  and  even  pure*  a cine re  have  beam  used  to  har¬ 
vest  the  ami  species.  The  reel  problem  here,  however,  cannot  be  differentiated  between  the  types  of  things  described 
above,  end  basic  to  the  problem  la  utilisation  of  set  gear  which  preempts  eobll*  gears  from  some  areas. 

4ts«.n.t 

In  order  to  ascertain  tha  Unlttd  State*  intent  and  direction  in  the  area  of  flahlng  Impact  and  resultant  con¬ 
flict,  It  would  «a*m  proper  that  va  examine  in  a  ganeral  way  aome  of  the  agreements  which  we  have  recently  reached,  or 
attempted  to  reach,  with  soma  of  the  natlona  whose  fisheries  are  comoo  with  ours,  on  our  comet  or  their*. 

Beginning  about  last  July,  a  delegation  of  United  States  axperta  Journeyed  to  the  Soviet  Union  to  discuss 
soma  of  tha  problems  arising  from  tha  presence  of  Russian  trawlers  off  the  coasts  of  the  United  States.  Significantly 
enough,  the  Soviet  Union  refused  to  accept  language  to  thla  effect,  noting  that  the  conflict  waa  a  mutual  raault  from  tha 
presence  of  both  coastal  and  distant  water  fleets  on  the  came  ground. 

Although  thla  first  meeting  was  prior  to  tha  enactment  In  Congress  of  tha  nlne-mtlc  flahary  cone  extension 
legislation,  tha  question  waa  In  tha  minds  of  those  preeent,  and  In  ensuing  negotiations  became  very  much  the  center  of 
discussions . 

It  la  true,  of  course,  that  in  many  cases  we  were  thinking  more  of  "who  gets  the  fish,"  aa  aome  prefer  to 
label  it,  then  the  leaves  aa  publicly  expressed.  But  regardless  of  isiderlying  motive,  the  question  of  rules  and  rights „ 
and  the  Impact  of  df«rant  fleets  on  coastal  flaats  and  fisheries  have  been  the  agenda  Items. 

Following  the  aariler  meeting  In  Moscow,  we  met  again  in  November  with  tha  Soviets,  thla  time  to  attempt  to 
agree  aa  to  what  the  problems  were  and  what  possible  solutions  might  be  used.  Later,  In  Washington,  D.C.  ,  an  agreement 
was  reached  covering  the  Pacific  problems.  Earlier  this  month  we  continued  e  meeting  with  the  Sovlecs  in  Boston,  Just 
prior  to  the  annual  -meting*  of  the  International  Convention  for  the  Northwest  Atlantic  Plsheri#*,  In  an  effort  to  aolvo 
some  of  the  problems  of  concern  In  tha  mid-Atlantic  bight  area. 

Similar  meetings  were  ineugurattd  with  japan  during  this  period,  and  earlier  this  year  an  agreement  waa 
reached  in  Tokyo  with  chat  nation  spelling  out  individual  responaibl 1 ities  and  providing,  hopefully,  some  kind  of  balance 
between  privileges  lneld*  our  newly-adopted  nine-mile  fishery  ion*,  a#  well  as  aome  restrictions  outsldt  that  area,  with 
both  of  these  nations  thare  was  no  reciprocity  as  far  as  limit  privileges  were  concerned,  for  no  American  veatein  are 
fishing  off  either  the  Japanese  or  Soviet  coasts. 

Continuing  discussions  with  Canada,  h<*/*v*r#  arc  heavily  concerned  with  the  question  of  reciprocity,  for  both 
nations  are  engaged  In  fisheries  off  each  others  coasts.  Thla  was  partially  true  in  the  recent  ■ •n-day  seeslon  with  Mex¬ 
ico  in  Washington,  D.C.,  but  Mexico  tended  to  reject  our  suggest  lens,  proclaiming  that  her  fiehvr.'.ea  off  our  coasts  were 
minimal.  In  the  Mexican  agreement,  however,  we  might  contend  that  reciprocity  wae  present,  for  the  element  of  the  huge 
United  States  market  for  Mexican  shrimp  waa  an  ever-present  consideration.  The  same  situation  exists  in  our  discussions 
with  Canada. 

Agreement  vs .  Precedent 


In  each  of  these  discussions,  whether  recorded  officially  or  not,  there  has  been  a  background  concern  on  the 
part  of  thoa*  participating  coward  the  possibility  of  precedents  established  in  an  agreement,  and  the  resultant  effect 
upon  the  respective  nation’s  role  In  fisheries  off  other  shores.  With  the  United  States,  our  principal  concern  has  been 
for  our  distant  water  fleets  for  traia  and  shrimp,  although  with  Canada  the  bottom  fisheries  wa  enjoy  off  their  shorea  ere 
going  to  be  e  matter  of  concern.  The  lev*!  or  degree  of  fear  aa  to  precedent  haa  not  been  equal,  obviously,  for  such 
nations  a a  Japan  and  the  Soviet  Union,  who  fish  off  a  major  portion  of  the  world's  coastline,  have  much  more  to  loaa,  or 
gain,  by  the  kind  of  agreement  established.  The  United  States,  despite  its  declining  production  in  the  scale  of  world 
fishery  production,  still  ranks  aa  a  leader  in  the  area  of  international  conduct  and  world  flaherles  organisation  affaire 
participation,  and  an  agreement  hart  is  vital  to  a  flahlng  nation  aa  •  means  of  proper  precedent  In  other  areas. 

What  we  must  recognise  la  chat  the  impact  of  the  distant  water  fleets  on  Che  coastal  fisheries — the  subject 
of  this  paper — may  well  ba  tha  key  to  the  future  of  the  sea’s  resources,  the  theme  of  this  conference.  For  how  we  deal 
with  this  problem  aa  a  leading  world  maritime  power  cannot  help  but  have  strong  effect  on  other  nation*,  and  may  well  con¬ 
stitute  the  trend  of  world  agreement  in  the  future. 
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Our  Lack  of  Knowledge 


First,  logically,  conservation  Bust  be  considered  when  we  discuss  agreements,  and  this  Is  the  subject  of  s 
separate  paper  at  the  p.cient  forum.  Certainly,  conservation  and  maximum  sustainable  yield  have  been  high  in  considera¬ 
tion  In  the  agreements  u«us  far  negotiated  by  the  United  States.  There  have  been  times (  and  there  will  be  occasions  in 
the  future,  vhsn  the  use  of  the  word  "conservation"  will  be  practically  Interpreted  and  applied  In  an  economic  role,  but 
the  value  of  the  Lera  will  continue  to  cause  its  use  In  official  agreement  and  treaty  language. 


Regardless  of  relative  national  political  strengths,  dor.esrlc  pressure,  or  even  Justice,  the  accepted  basis 
for  determination  of  dispute  rests  upon  adequate  scientific  data  as  to  the  extent  of  the  stocks  and  potential  sustainable 
yield.  But  all  too  often  w«  have  found  that  ve  know  leas  about  our  adjacent  resources  than  those  who  come  from  afar  to 
exploit  them.  This  is  not  always  true  but  It  has  occurred  often  enough  to  be  a  matter  of  concern  to  this  baalc  question. 
It  io  extremely  difficult  to  discuss  any  fishery  problem  across  the  negotiating  table  without  f act  a- -scient l f leal ly 
acceptable  data — particularly  when  the  area  In  question  Is  adjacent  to  our  shores.  Yet  chi*  Is  precleely  the  position  In 
which  ws  hava  found  ourselves  In  relation  to  negotiations  with  the  Soviet  Union  and  Japan. 


Dlvldsd  United  Statea  Interest 


In  any  discussion  of  distant  water  Impact  we  must  look  to  our  own  national  fishery  interest,  and  herein  lira 
a  problem  for  we  are  a  nation  of  divided  Interest.  This  la  not  unusual,  for  a  good  many  of  the  fishing  nations  of  the 
world  also  have  coastal  fisheries  and  appropriate  interests.  Not  so  many,  however,  have  such  ijver.lv  balanced  interests  as 

w«  do  between  our  distant  and  coastal  fisheries.  As  a  result--and  I  would  emphasize  that  the  record  -ill  show  numerous 

Individual  instances  of  one  faction  sacrificing  tc  the  benefit  of  the  other--**  have  had  difficulty  In  achieving  agree- 
aeot  as  to  what  our  national  posture  should  be.  On  the  one  hand,  our  coastal  fishermen,  to  a  large  degree,  favor  a  200- 
alla  sons,  perhaps  Jurisdiction  to  the  edge  of  the  continental  shelf,  or  a  combination  of  both.  On  the  other,  the  distant 
water  fishermen  would  rather  retain  the  traditional  three-mile  territorial  sea  as  the  outward  boundary  for  fisheries.  As 
to  agreements,  the  coastal  fishermen  —  assuming  the  understandings  reached  are  potentially  benef lclal--vould  Ilka  a  short 
term;  the  distant  water  Interests,  with  the  tame  assumption,  would  prefer  theta  to  be  of  a  longer  duration. 

Out  of  this  divided  interest  some  cloudy  concepts  are  merging  which  do  not  necessarily  reflect  the  desire  of 
either  aide,  proposals  which  appear  to  corns  as  a  beat  alternative  to  the  circumstances.  The  recently-passed  nlne-izlle 
fishery  zone  law,  for  example,  was  not  the  predominant  choice  of  the  coastal  fishery  interests,  and  though  their  support 
was  a  vital  factor  to  Its  passage,  they  have  generally  made  It  clear  that  our  present  twelve-mile  jurisdiction  for  fish- 
erlea  should  ue  regarded  only  as  a  step  toward  broader  exclusive  claims  of  something  like  200  miles. 

Some  factions  within  the  distant  water  coomuailty  appear  today  to  be  seeking  a  second-best  position  also, 

recognizing  world  trends  as  they  are,  and  are  talking  In  terma  of  United  Nations  control  of  the  high  seas,  thus  preventing 

further  jurisdictional  claims.  Needles*  to  say,  these  relative  positions  are  the  result  of  the  subject  of  this  paper, 

"The  Impact  of  Distant  Water  on  Coastal  Fisheries,"  and  it  la  well  to  recognize  that  the  whole  question  is  a  fluid  oat  /*nd 
whatever  final  Judgment  la  made,  it  aiay  not  be  based  on  the  Utopian  desire  of  either  camp. 

Interpretation  of  Existing  Law 

Inherent  In  the  question  of  potential  Impact  and  conflict  in  this  question  of  distant  water  and  coastal  fish¬ 
eries  must  be  the  resolution  of  such  problems  aa  baae  lines,  baas  periods,  and  phase  outs.  Few  of  these  were  totally  re¬ 
solved  in  the  diversions  or  Conventions  at  Geneva  In  1958  and  i960.  It  is  true  that  a  goodly  part  of  international 
marine  lmw  waa  codified  or  adopted  In  theae  two  historic  conferences,  but  even  in  the  areas  of  solid  agreement  there  ere 
continuing  problems  of  interpretation.  "Innocent  passage"  la  a  timely  example,  and  the  mid-Eaat  crisis  Is  an  apt  demon¬ 
stration  of  the  utilization  of  a  particular  Interpretation  for  temporary  advantage. 

Within  the  fisheries  community  of  the  Unltec  Statea,  of  course,  we  have  not  had  this  degree  of  interpretation 
conflict,  but  rather  the  atance  of  the  respective  Interests.  We  have  avoided  a  major  conf ronr at  Ion  on  some  of  these  queo- 
tiooa  by  choosing  the  course  of  bilateral  agreements  of  relatively  short  duration,  and  in  n.nc  cf  these  cases  have  we 
sought  to  either  define  what  traditional  rights  are  or  h<v  long  they  should  endure,  we  hae  not  sought  duplication  but 
mart  balance,  although  we  have  expressed  a  desire  for  consistency  of  precedent. 

Thera  are  thc-e  who  claim  that  Che  United  States  has  avoided  Che  basic  issue  of  our  fishery  problems,  nag 
dodged  meeting  the  real  conflicts,  and  marely  put  them  off  for  disposition  by  some  ensuing  generation.  Despite  the  ob¬ 
vious  motive,  however,  it  would  appear  that  we  have  taken  the  position  thst  each  of  the  considerations  has  been  Individ¬ 
ual  and  peculiar,  and  tharaby  l.isolvable  with  any  universal  treatment  aa  sought  In  Ceneva  In  1958  and  1960. 

But  In  each  of  chase  agreements  and  diecuaalons,  the  United  States  has  consistently  taken  positions  calculat¬ 
ed  to  Inflict  the  least  possible  damage  on  distant  water  fisheries,  or,  if  that  segment  was  the  order  of  discussion,  equal 
Consideration  to  our  own  important  coastal  fishery  Interests. 

The  Question  of  Relative  Efficiency 

From  the  earliest  entry  of  foreign  vessels  off  our  ahoree  we  have  heard  the  consistent  cry  of  the  huge, 
modern,  and  efficient  foreign  ships  of  the  so-called  "invader*,"  and  the  resultant  demage  to  our  fisheries  resources  and 
to  the  economy  of  our  "decadent"  fishing  flteta.  The  American  fishing  fleet  baa  been  universally  branded  aa  too  small  in 
ataber  and  individual  size  and  hopelessly  obaolate.  It  would  be  improper  to  deny  these  charges  in  the  Instance  of  our 
domestic  vessels,  but  In  the  area  of  pure  economic  efficiency  there  la  a  danger  In  such  broad  and  universal  reference,  for 
maay  of  our  vessel*  and  fleets  are  among  the  highest  unit  producers  in  Che  world. 
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First  of  *11,  there  seems  to  be  some  Rind  of  misconception  In  the  relationship  between  respective  site  of 
vessel  end  efficiency.  Granted,  if  we  are  to  fish  off  distent  shorts,  vs  would  use  larger  vessels  then  we  now  operate 
relatively  close  to  shore.  By  the  same  token,  however,  these  BO-calltd  efficient  foreign  operators  do  not  use  their 
motherships  or  hugs  stem  trmvlers  in  their  own  coastal  fisheries,  for  there  are  adjacent  ports,  anchorages,  facility's 
and  markets  cloae  by. 

The  Pacific  Northwest  trawl  fleet,  for  example,  with  vessels  in  the  sixty  to  eighty  foot  category,  when 
given  a  virtually  unlimited  market  a  few  years  ago  clearly  established  their  fitness  and  ability  to  harvest  rtcotd  quan¬ 
tities  on  a  catch-per-ean  basts,  and  with  a  man-share  and  owner  return  mors  Chan  comparable  to  ahorealde  employment  or 
investment . 


A  mors  recent  example  ie  the  record  being  established  by  the  new  ten-boat  hake  fleet  out  of  Cray*  Harbot  on 
the  Washington  coast,  where  some  of  the  vessels  have  paired  the  million  po*sid  aark  in  individual  production  in  Juat  over 
two  weeks  fishing.  These  vessels  were  not  built  for  hike,  but  they  have  proven  beyond  doubt  that  they  are  neither  anti¬ 
quated  or  obsolete. 

This  is  not  to  intimate  that  that*  is  no  need  for  upgrading  or  modernizing  our  fishing  fleets,  or  that  we 
nor  look  to  Larger  vessels.  It  Is  merely  a  statement  of  opposlllot.  to  the  general  statement!  which  universally  condemn 
the  American  fishing  vessels,  and  further  propose  that  we  should  dupli.^r#  the  foreign  tlahing  fiesta  off  our  shores  with¬ 
out  consideration  to  efficiency  or  regard  to  the  distant  water  logistics  Involved. 

Also,  in  considering  relative  efficiency,  we  must  consider  the  needs  of  respective  national  Interest.  Cer¬ 
tainly,  no  United  States  fleet  could  economically  operate  in  the  same  manner  aa  the  Soviet  Union  on  many  of  ths  fisheries 
now  exploited. 


Inevitable  Inpact,  and  Conflict 

Recognizing  this  difference  and  isolating  the  individual  problem,  however,  does  not  serve  to  solve  the  con¬ 
flicts  which  we  now  have  or  are  likely  to  have  in  che  future  with  distant  water  trawler*  off  our  coastline.  The  operation 
of  a  huge  harvesting  fleet,  together  with  support  vessels,  despite  the  proven  iiaefulness  of  the  nine-mile  fishery  tons, 
cannot  help  but  Impair  the  efficiency  and  orderly  harvest  by  the  smaller  coastal  fishing  vessels. 

Our  effort  to  date  as  s  nation  has  been  to  raaolva  these  conflicts  nr  as  many  of  them  aa  possible  through 
the  aforementioned  bilateral  agreements.  We  have  made  similar  efforts  for  orderly  harvest  in  a  specific  area  through  the 
recent  London  Policing  Conference,  though  universal  ratification  of  that  agreement  appears  to  be  somewhat  distant,  If  not 
unlikely. 


The  argument  posed  thtl  we  should  ruah  to  sea  with  our  smaller  vessels  to  battle  for  fishing  posit  on  on  the 
grounds  with  vessels  many  times  our  size  may  Bound  heroic  to  the  shoreslde  observer.  When  you  speak  to  the  cap.  tins  of 
American  fishing  vessels  who  have  been  among  these  foreign  fleets,  their  reluctance  to  return  to  the  scene  is  not  baaed 

on  any  intrinsic  l«tck  of  courage,  but  rather  stems  from  an  unueual  demonstration  of  common  sense.  The  answer,  therefore, 

to  arch  problems  must  be  found  in  setting  aside  areas  for  the  domestic  fisherman  to  prosper,  whether  thlB  be  done  by  ex¬ 

tended  jurisdiction  or  by  area  agreements.  The  latter  courae  is  being  pursued  *t  the  present  time,  but  the  national 
coaatal  fishery  clamor  for  broader  jurisdiction  is  held  back  only  by  a  present  lack  of  confidence  for  aucceaa.  Those  who 
might  feel  this  situation  will  remain  static  are  not  watching  world  fishery  development  or  counting  United  Nations  noses, 
and  the  recent  distant  water  suggestion  for  United  Nations  control  of  the  high  seas  is  the  best  indication  of  that 
group's  concern  for  the  future. 

Present  United  States  government  policy  points  to  the  potential  violation  of  t  .«•;  1958  Geneva  Convention* 
to  which  we  are  signatory,  aa  valid  argument  against  an  extension  of  jurisdiction  beyond  tv  r  -*u*t  be 

remembered,  however,  that  intil  the  1951  World  Court  Decision  between  the  United  Kingdom  ano  rway  use  kind  of 

case  was  being  mads  against  change  of  the  traditional  three-mile  limit.  Granted  the  three-ml ■  iccepted  world 

lav  for  a  long  time,  it  would  be  foolish  to  baae  the  life  of  the  twelve-mile  trend  on  any  such  ptesu.a«.  at  least  aa  far 
as  fisheries  ere  concerned.  The  world  fisheries  harvest  Jr  expanding  rapidly,  and  modern  technology  and  world  food  needs 
will  force  changes  in  lw  at  an  equal  pace. 


What  Are  The  Alternatives? 


Ths  unilateral  extension  of  fishery  jurisdiction,  United  Nations  control,  or  the  negotiation  of  bilstsrel 
or  multilateral  agreements  are  not  the  only  alternative*)  being  suggested.  In  each  case,  hovsvtr,  there  is  an  automatic 
cry  that  Che  concept  of  "Freedoe  of  the  Seas"  may  be  restricted  or  violeced.  The  question  arises,  however,  with  the 
rapidly  increasing  harvest  of  the  world  oceans  and  some  obvioiu  examples  of  overfishing  and  resultant  depletion,  that 
there  etmt  be  a  limit  to  this  so-called  freedom.  Freedom  tc  deplete  cannot  be  justified  In  a  world  that  is  becoming  in¬ 
creasingly  hungry,  end  the  once  noble  philosophy  must  be  brought  into  the  light  and  thoroughly  examined. 

The  Congress  of  ths  United  States  has  been  regularly  advised  by  fishery  interests  and  others  throughout  ths 
nation  of  methods  to  solve  the  conflict  and  impact  of  foreign  fishing  off  our  shores.  Ths  following  srs  a  fsw,  some  re¬ 
quiring  mere  unilateral  action,  others  lending  themselves  to  bilateral  or  multilateral  agreement,  end  some  necessitating 
the  calling  of  a  Third  Conferenca  on  the  Lew  of  the  Sea: 

1.  Extension  of  Jurisdiction. 

a)  Fishery  zone  of  200  miles 

b)  Fishery  zone  to  the  end  of  che  continental  shelf 

c)  A  combination  of  (a)  and  (b) 

d )  Delimitation  of  fishing  tones  by  depth 
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a)  Sols  jurlsdlct loo  and  sovereignty  to  desired  distance  or  depth 

f)  Expansion  of  the  abstention  principle 

g)  Demanding  a  larger  share  of  resources  based  on  developing  need 

hj  Establishment  of  narrow  territorial  sss  with  division  of  the  high  seas 
by  the  United  Nations  in  the  manner  of  lend  distribution 
1)  Strengthening  and  implementation  of  the  1958  Geneva  Conventions. 

2. Harvesting  and  marketing  restrictions 
s)  Catch  quotas  by  area  and  species 

b)  Restriction  of  port  use  by  the  coastal  nation 

c)  Tariffs,  quotas,  duties  on  fisheries  importation 

d)  Preventing  over-capltall cation  by  licenses,  etc. 
a)  Gear  restriction# ,  mash  ilsca,  etc. 

f)  Tsxaa,  licensee,  fact  for  distant  water  fisherman. 

We  might  also  choose  the  routs  of  the  Pacific  Pur  Seal  Agreement,  where  Japan  and  Canada  have  forfaited 
their  pelagic  fishery  rights  in  exchange  for  a  share  of  the  United  States  and  Soviet  harvest. 

Obviously  the  foregoing  Hat  la  neither  comprehensive  or  complete,  but  gives  some  evidence  of  the  diversity 
of  thought  tward  achieving  some  answer  to  the  problems.  Many  of  these  era  wholly  impractical,  but  such  a  label  has  not 
prevented  fairly  widespread  support. 


Enforcement  and  Dispute  Settlement 

Inherent  in  all  of  these  proposals  is  the  question  of  enforcement.  It  la  fairly  obvious  that  whatever 
scheme  may  eventually  be  eetibllehed  to  reduce  the  physical  or  economic  impact  of  the  distent  water  fleets  on  the  coastal 
fisheries,  there  muet  exist  a  cooperative  attitude  together  with  a  firm  and  strict  enforcement  system.  There  ere  some 
nations  In  the  world  that  do  not  look  kindly  on  the  petrol  or  boarding  of  their  fishing  vessels  by  nationals  of  another 
country,  nelthsr  do  they  look  with  favor  upon  a  universal  or  United  Netione  kind  of  enforcement  arm. 

Indeed,  enforcement  does  not  end  merely  with  policing  or  arrest-  The  question  of  resolution  of  disputes  is 
equally  knotty.  There  is  no  doubt  that  part  of  the  failure  of  Implementation  of  one  of  the  prime  1958  Geneve  Conventions 
rests  with  the  question  of  compulsory  arbitration.  The  World  Court  la  not  a  useful  instrument  In  this  regard  unless  the 
parties  to  the  dispute  era  prepared  to  voluntarily  eubnit  their  problems. 

Present  Jurisdictional  Trends 


It  would  appear  that  were  normal  trends  allowed  to  develop  In  world  fisheries,  the  extended  Jurisdiction 
courss  would  be  quite  logical.  The  question  would  remain  as  to  timing,  but  it  le  increasingly  apparent  that  such  devel¬ 
opment  may  be  much  closer  than  some  think.  It  is  obvioue,  however,  that  there  ere  many  who  fear  such  a  trend  for  sub¬ 

stantial  and  obvioue  reasons,  and  they  can  be  expected  to  agitate  or  pressure  alternatives .  The  expression  of  support 
for  division  of  the  high  ease  by  the  United  Nations  Is  just  such  an  alternative  approach.  For  those  who  might  think  this 
an  idle  or  unlikely  possibility,  it  might  be  well  to  study  the  development  end  growing  support  for  the  recent  United 
Nations  Resolution.  It  is  particularly  noteworthy  that  many  of  the  basic  proponents  of  this  scheme  hsve  no  Interest  in 
fisheries  Impact,  conflict  or  conservation  whatsoever.  Neither  is  their  goal  found  in  helping  feed  the  hungry  of  the 
world,  they  ere  leeched  on  whet  appears  to  be  a  reasonably  sound  method  of  providing  Independent  financing  of  the 
United  Nations — a  msthod  which  they  proclaim  as  essential  to  world  peace.  There  are  mmny  of  us  who  feel  that  the  harvest 

of  the  see,  used  toward  the  alleviation  of  worl<f  hunger ,  may  very  well  be  more  important  coward  the  goal  of  peace  then 

the  bailing  out  of  Che  United  Nations,  and  further  ere  concerned  about  some  of  the  practical  aspect*  of  such  management 
and  control  by  the  United  Netione.  Dr.  U.  M.  Chapman  recently  called  attention  to  some  of  the  problems  of  enforcement 
end  management  which  might  well  take  a  disproportionate  bite  out  of  whet  is  destined  for  the  world  organization. 

It  is  quit*  obvioue  to  moat  political  observers  that  the  United  States  government  le  not  about  to  support 
any  moves  for  extended  fishery  Jurisdiction  beyond  the  present  twelve  miles.  Neither  la  the  current  Congress  In  the 
frame  of  mind  to  adopt  such  legislation  r  the  objections  of  this  or  any  ensuing  administration.  This  does  not  mean, 
however,  that  the  situation  will  not  chenge,  for  as  mentioned  before,  the  present  world  fisheries  regime  le  far  from 
stable. 


This  leaves  the  route  of  a  Third  World  Conference  as  s  logical  alternative  for  the  protectionist  or  coastal 
state  interest.  Such  e  conference  would  require  leadership,  however,  and  many  would  look  to  the  United  States  for  such 
4irsctloo.  Although  the  present  attitude  of  the  State  Department  In  opposition  to  extended  Jurisdiction  centers  aroimd 
the  proclaimed  threatened  violation  of  three  of  the  1958  Geneve  Conventions,  It  la  quite  obvioue  that  this  is  merely  the 
glib  answer  to  forestall  further  question  or  effort  from  thoae  who  seek  auch  expended  fishery  ownership,  The  core  of 
the  United  States  position,  as  usual,  goes  much  deeper  then  our  international  fishery  commitments  or  Interest.  Once 
egiiQ  we  ere  faced  with  the  national  security  end  world  waterway  needs  which  imspokenly  block  the  way  of  positive  decis¬ 
ion,  just  as  they  did  ,d  tha  two  previous  Geneva  Conference#,  and  there  ere  still  s  bruised  end  bettered  group  cf  fish¬ 
ery  delegatee  to  these  conferences  around  to  attest  to  the  United  States  desire  to  trade  fish  for  things  which  we  be¬ 
lieve  were  of  lees  value. 

This  le  tome  distance  from  the  suggested  topic  of  this  paper,  sou  yet  to  discuss  the  impact  of  distent  water 
fishing  on  coastal  intsreste  It  is  nscssssry  to  know  why  conflict  occurs,  what  we  ere  presently  doing,  end  some  of  the 
alternatives  which  are  being  expressed. 

The  scope  of  the  sid*Ject  today  does  not  permit  the  drawing  of  conclusions  or  the  eupport  of  futute  direct¬ 
ion.  It  would  be  hoped  that  discussion  periods  would  serve  to  bring  such  conclusions  before  the  interested  legal  and 
fishery  people  present. 
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PROBLEMS  OF  ENFORCEMENT  OF  FISHERIES  REGULATIONS 
A.  J.  Aglrn 

Department  of  Agriculture  end  Fisheries 
for  Scotland 
Edinburgh,  Scotland 

I  feel  I  ought  to  start  with  two  exp lanat ions .  The  first  is  since  I  happen  to  6s  In  the  employment  of  my 

government  whsc  I  am  going  to  say  Is  made  in  my  personal  capacity  and  doe#  not  commit  *y  government  In  any  way.  The 

second  1  think  has  been  set  out  In  the  abstract  of  my  talk.  As  1  was  asked  originally  to  discuss  ths  problems  of  flth  ry 
policing,  and  to  trace  developments  from  the  Convention  of  1882  to  the  recent  fisheries  policing  conference,  I  thought  it 
as  well  to  point  out  that  "police"  and  "policing"  as  used  In  those  connections  have  rather  e  different  meaning  from  vhat 
we  understand  by  them  now. 

The  title. of  the  North  See  Convention  of  1882,  or  rather  Article  1  of  that  Convention,  stated  that  Its 
object  was  to  regulate  the  police  of  the  fisheries  of  the  North  Sea.  "Police”  Is  there  used  in  a  somewhat  archaic  way 
to  mean  good  government  and  behavior.  "Pellet' and  "policing"  now  I  think  usually  are  thought  to  mean  something  more  than 
that;  chat  la.  they  now  refer  to  the  arrangements  for  seeing  that  rules  and  regulations  are  observed  or,  in  short,  en¬ 
forcement.  I  think  t  shall  start  with  some  reference  to  the  earlier  conventions  and  the  recant  fisheries  policing  con¬ 
ference  and  then  go  on  to  the  more  general  question  of  enforcement. 

On  the  subject  of  good  conduct  and  behavior,  it  la  rather  a  truism  to  say  that  wherever  fishermen  from 
more  than  one  country  operate  on  the  same  fishing  grounds  it  la  very  desirable  that  there  should  be  some  international 

rules  to  prevent  interference  by  the  fishermen  from  one  country  with  the  operation  of  fishermen  from  another  country  or 

countries;  this  was  long  realized  in  the  United  Kingdom  where  the  fishing  grounds  are  rather  crowded  with  fishermen  from 
several  nations.  The  matter  was  first  regulated  in  the  Convention  of  1839  between  the  United  Kingdom  and  France,  which 
introduced  soma  regulations  only  for  the  waters  between  the  coasts  of  ths  two  countries,  that  la  to  say  the  English  Chan¬ 
nel.  That  settled  matters  there,  but  In  the  wider  waters  of  the  North  Sea,  where  fishermen  of  several  nations  were  oper¬ 
ating,  disputes  and  incidents  were  very  cosmon  in  the  decades  which  followed  1839  and  by  all  account*  something  akin  to 
active  hostilities  was  rife.  Wide  use  was  said  to  be  made  by  trsvlera  of  an  Implement  known  as  the  "devil,”  which  waa 
designed  for  the  sole  purpose  of  cutting  nets  that  were  in  the  way  of  the  trawlers;  this  waa  the  result  of  the  compara- 
civs  Innovation  of  trawling,  and  Its  Interference  with  the  auch  older  methods  of  drift-net  fishing  which  waa  the  common 
method  of  fishing  for  pelagic  fish  anywhere  lr.  those  days. 

The  disturbed  conditions  caused  the  British  government  to  seek  the  cooperation  of  other  countries  In  pro¬ 
viding  a  remedy.  The  result  was  the  convening  by  the  Netherlands  of  a  conference  in  the  Hogue  In  1881.  The  object  of 
that  conference  waa  to  draw  up  rules  for  the  conduct  of  fisheries  In  whet  were  called  th#  otomnen  waters  of  the  North  Sea, 
and  an  initial  difficulty  arose  over  the  need  to  define  the  ares  to  which  the  regulations  would  apply.  The  matter  was 

settled  by  the  inclusion  in  the  resulting  Convention  of  on  article  declaring  that  the  fishermen  of  the  contracting  par¬ 
ties  had  exclusive  rights  to  fishing  within  three  miles  of  the  low  vatsr  mark  and  closing  11mb  across  bays  of  not  more 

than  ten  miles  wide.  I  mention  this  especially  because  it  had  important  implications  both  for  th*  coverage  of  the  Con¬ 

vention  and  for  later  events.  The  rest  of  the  Convention  was  taken  up  with  rules  of  conduct  and  their  enforcement. 

There  were  about  ten  articles  dealing  with  such  things  as  marking  of  boats  and  gear;  these  were  done  in  meticulous  de¬ 
tail,  even  prescribing  the  slse  of  the  letters  and  numbers,  and  the  color  of  the  psinc — the  oil  paint  at  that — that  waa 
to  be  uueU  In  putting  them  on  to  vessels.  The  middle  section  of  the  Convention  dealt  with  the  conduct  of  boats  on  the 
fishing  grounds,  and  Included  the  more  obvious  provisions,  for  example,  that  fishermen  should  not  make  fast  or  hold  onto 
the  boats,  nets,  or  gear  of  other  fishermen.  It  banned  the  use  of  the  Instruments  to  which  I  have  referred  and  dealt 
with  the  arrangements  for  disentangling  nets  and  lines  If  they  got  foul  of  each  other. 

Perhaps  the  most  noteworthy  provision  in  this  part  of  the  Convention  was  that  which  enjoined  trawl  fisher¬ 
men  when  In  sight  of  drift  not  or  line  fishermen,  to  take  all  necessary  steps  to  avoid  doing  Injury  to  the  latter,  and 
placed  the  responsibility  for  any  damage  caused  on  ths  trswlsrs — unless  they  could  prove  that  they  were  under  streas  of 
compulsory  circumstances  or  that  the  loss  Sustained  was  not  their  fault.  It  Is,  cf  course,  reasonable  that  a  special 
responsibility  should  have  been  placed  on  trawlers  who  have  their  gear  In  motion  and  to  some  extent  under  control  but 
the  bias,  in  favor  of  the  older,  passive  methoda  of  fishing,  cored  something  to  the  fact  that  at  that  tlma  trawling  waa  a 
comparatively  new  method  of  operation  and  waa  usually  conducted  from  large.*  and  more  powerful  boat*. 

The  remaining  articles  of  the  Convention  dealt  with  enforcement  of  the  rulee.  The  superintendence  of  the 
fisheries  waa  placed  in  the  hands  of  naval  vessels  of  the  contracting  parties  except  Belgium,  which  could  urn#  any  state- 
owned  ship  provided  it  was  under  the  command  of  a  captain  holding  :  commission.  The  rule#  relating  to  marking  of  boats, 
gear,  and  such  like,  were  placed  under  the  enforcement  of  national  authorities,  end  it  was  only  the  rules  for  the  con¬ 
duct  of  fishl  ,g  on  the  ftsViing  grounds  which  had  an  international  element  about  them. 

The  powars  which  Inspection  ships  could  exercise  with  respect  to  fishing  vessels  of  any  nationality 
covered  by  the  Convention  vjre  set  out  In  this  pert  and  included  powers  to  investigate  infringement ,  to  board  vessels, 
to  obtain  proof  of  offenses,  and  in  grave  cases  to  arrest  a  fishing  vessel  or  merher*  of  its  crew.  Co—  sndera  could 
also,  with  the  consent  of  the  parties,  arbitrate  between  them  at  sea.  I  sm  not  going  to  lay  much  about  how  these  pro¬ 
visions  have  worked  In  practice,  mainly  because  the  Convention  act  up  no  centralized  international  body  to  a up er visa  It* 
application.  When  lie  international  enforcement  provisions  have  been  Invoked  it  has  usually  bean  on  a  bilateral  boats 
and  it  is  extremely  difficult  to  obtain  specific  information  on  the  subject.  1  think  it  would  be  true  to  say,  however, 
that  the  occasions  on  which  the  powers  of  arrsst  have  been  used  by  a  vessel  of  one  country  over  a  vtsaal  of  another 
courtly,  have  been  vary  few  and  far  between,  and  that  the  chief  value  of  the  power  of  arrest  contained  in  the  Convention 
lay  in  Its  deterrent  effect.  It  is  also  true  that  the  enforcement  of  many  of  the  provisions  of  the  Convention  waa  in 
the  hands  of  national  authorities.  The  Convention  was,  In  (act,  embodied  in  national  law,  and  although  much  of  the  en¬ 
forcement  we  do  nowadays  atoms  from  the  Convention  It  is  not  labeled  as  such. 
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It  is  also  true  tnst  Incident*  between  fishermen  of  different  countries  usually  take  place  when  there  la 
oo  policeman  around;  such  incidents  usually  resolve  themselves  Into  claims  for  dmsage  which  are  pursued  through  ordinary 
channels.  So  the  fact  that  the  international  provisions  of  the  Convention  have  not  been  used  .try  extensively  does  not 
seen  that  tha  Convention  did  not  have  a  goou  effact.  Us  coverage,  however,  was  rather  snail;  it  applied  only  to  the 
North  Sea  aa  defined,  and  only  six  countries  subscribed  to  it.  Norway  and  Sweden,  which  at  that  time  were  united  in  one 
kingdom,  participated  In  the  Conference  but  did  not  subscribe  to  the  Convention  because  they  could  not  accept  the  fish¬ 
ery  Unite  defined  in  the  way  to  which  1  have  referred.  Although  provision  was  made  for  their  adherence  at  a  later  date, 
they  never  did  so.  But  although  the  coverage  was  Halted  1  think  there  can  be  little  doubt  that  the  Convention  of  1682 
was  an  Important  landmark  in  the  progress  towards  orderly  conduct  in  International  fisheries,  and  that  it  set  a  pattern 
of  behavior  which  by  and  largs  came  to  be  accepted  by  fishermen  generally,  whether  they  belonged  to  the  signatory  states 
or  not. 

This  does  not  scan,  of  course,  that  incidents  and  disputes  no  longer  occurred.  Far  froa  It.  They  are 
■oat  liable  to  arise  when  large  fleets  of  mixed  nationality  congregate  on  some  favored  fishing  ground.  We  have  found 
that  when  these  concentrations  can  be  foreseen,  it  helps  to  have  the  area  patrolled  by  a  protection  ship,  even  though  It 
hae  no  specific  powers  In  relation  to  many  of  the  fishing  vessels  which  are  chars  since  they  do  not  belong  to  any  of  the 
signatory  atatss.  But  It  has  long  been  felt  that  the  situation  could  be  Improved  if  tht  coverage  of  the  Convention  were 
wider,  and  this  brings  sm  to  a  consideration  of  leter  events. 

The  provleione  of  the  1662  Convention  ca.cervlng  fishery  limits  may  in  fact  be  said  to  have  he-  a  direct 
affect  oo  tht  recent  Policing  Conference  in  London.  As  a  preliminary  to  the  evolution  of  the  new  regime  of  fishery 
limits  embodied  in  tha  European  Fisheries  Convention  of  1964  the  United  Kingdom  withdrew  from  the  1862  Convention,  and 
It  was  at  tha  Conference  convened  for  the  purpose  of  that  Convention  that  the  Idea  emerged  that  attempts  should  he  made 
to  replace  tha  1662  Convention  by  a  rww  one  which  it  was  hoped  would  bring  Its  provisions  up-to-date  and  give  it  •  wider 
coverage  both  in  the  area  of  lta  application  and  the  number  of  participating  countries.  In  fset,  with  this  object  in 
view  the  Conference  dealing  with  the  European  Fisheries  Convention  passed  a  resolution  requesting  the  United  Kingdom  to 
Invite  all  countries  participating  In  the  Northeast  Atlantic  fisheries,  aa  well  as  Canada  and  tha  United  States,  to  send 
representatives  to  a  preparatory  technical  conference.  The  United  Kingdom  did  eo  In  1965  and  thereafter  convened  what  is 
called  the  Fisheries  Policing  Conference,  which  held  six  sessions  in  1966  and  1967.  Represent at  Ives  from  eighteen  coun¬ 
tries,  Including  Canada  and  the  United  States,  took  part,  and  an  agreement  was  finally  reached  at  the  last  session  in 
Kerch  this  year  on  the  terms  of  a  draft  convention  covering  the  whole  North  Atlantic.  This  was  adopted  at  referendum. 

The  Couvmtlou  was  open  for  signature  on  1  J un<* ,  and  will  remain  so  wtll  30  November.  Thereafter  It  will  require  rati¬ 
fication  by  at  least  ten  signatories  before  It  enters  into  force. 

Ona  must  bs  careful  not  to  assume,  therefore,  that  it  Is  a  fait  accompli.  Nevertheless,  I  think  It  is 
reasonable  to  regard  agreement  on  the  draft  Convention  among  representatives  of  so  many  countries  whose  practices  and 
Interests  differ,  aa  a  substantial  achievement  which  augura  well  for  the  future.  Perhaps  it  would  be  desirable  to  take 
a  brief  look  at  what  this  Convsntlon  provides.  I  would  mention  here  that  steps  were  taken  CO  avoid  the  ambiguity  about 

policing,  because  the  Convention  is  called  the  Convention  on  Conduct  of  Fishing  Operations  in  the  North  Atlantic.  It 

does  not  uae  the  word  "policing. 11 

Tha  geographical  scope  of  the  new  Convention  is  very  much  wider  than  that  of  1882,  and  unlike  ire  prerf*- 
caaaor  it  applies  both  within  and  without  the  fishery  limits.  The  scope  of  its  content  la  h<m/ever  very  much  the  same  a« 
that  of  tha  aarliar  ooe--ln  the  marking  of  boats  and  gear  and  rules  covering  operation  of  fishing  boats.  Generally 
speaking  the  detailed  rules  ere  set  out  in  annexes,  while  the  body  of  the  Convention  deals  with  the  governing  principles, 

with  the  obligations  of  government ,  and  particularly  with  arrangements  for  international  inspection  and  enforcement.  1 

am  not  going  to  make  a  detailed  comparison  of  its  provisions  with  the  earlier  Convention,  but  1  think  it  might  be  well 

to  pick  out  one  or  two  of  the  features  of  the  new  Convention. 

In  dealing  with  the  marking  of  boats  and  gear,  I  am  glad  to  say  it  does  so  in  much  less  meticulous  detail. 
This  was  partly  because  It  was  found  very  difficult  to  reach  agreement  among  eighteen  countries  as  to  the  precise  way  in 
which  to  put  the  name  of  a  boat  on  lta  bows,  or  Its  stem,  or  amld-ships ,  and  to  the  color  in  which  these  names  were 

painted,  so  the  Convention  does  thif  In  general  farm*,  °n  the  marking  of  gear,  however,  !  think  it  Is  a  little  bit  acre 

specific  than  tha  older  Convent  ion- -par t ly  because  experience  has  shown  this  to  be  necessary  and  partly  because  it  takes 
account  of  the  new  fishing  methods  that  have  been  developed  since  1882.  The  point  that  I  mentioned  earlier  that  this 
Convention  applies  inside  fishery  limits  Is  perhaps  worth  mentioning  specially.  There  was  a  good  deal  of  discussion  at 
the  conference  aa  to  whether  general  rules  should  apply  only  outside  fishery  limits  or,  as  the  jargon  has  It,  "from 
coast  to  coast."  It  was  argued  that  although  within  fishery  Halts  fishing  may  often  be  confined  to  vessels  of  the 
coastal  state,  this  is  not  always  so;  in  any  case  it  might  be  helpful  to  shipping  generally  if  the  same  rules  (for 

example,  those  relating  to  marking  of  gear  and  lights)  could  apply  Inside  as  well  as  outside  fishery  limits.  On  the 

other  hand,  several  countries  felt  that  it  would  be  difficult  to  apply  the  general  rules  inside  a  fishing  limit 
•specially  to  small  boats  which  in  practice  mey  rarely,  if  ever,  go  outside  the  limits.  In  any  event,  it  was  agreed  that 
the  general  rules  should  apply  from  coast  to  coast,  but  that  the  coastal  state  should  have  power  to  make  special  rules 
and  exemptions  for  vessels  and  gear  which  by  reason  of  their  site  or  type  operate  or  are  set  only  in  coastal  waters. 

Enforcement  is  perhaps  the  most  important  part  of  the  Convention  and  there  are  two  aspects  of  this.  The 

f 1 i at  concerns  the  obligation*  of  contracting  states  with  respect  to  their  own  vessels,  while  the  second  concerns  inter¬ 
national  arrangement*.  On  tha  first,  the  Convention  Includes  the  customary  provision  that  the  contracting  states  under¬ 
take  to  taka  appropriate  measure*  to  implement  and  enforce  the  Convention  on  their  own  vessels,  but  there  was  a  good 
deal  of  argument  on  the  question  of  Jurisdiction  In  the  cases  where  vessels  from  one  country  are  slimed  ro  fish  within 
tha  fishery  limits  of  another.  1  don't  think  1  need  to  go  into  that  beta,  and  I  will  pass  on  to  the  international 
ar rang amenta. 

The  principle  wee  accepted,  as  in  tha  earlier  Convention,  that  there  should  he  International  arrangements 
on  the  high  sea a  to  secure  observance  of  the  Convention  under  which  duly  authorised  officers  of  any  contracting  state 
can  exarclae  power  with  regard  to  fishing  vessels  of  any  other  contracting  state.  The  underlying  thought  is,  of  course, 
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chat  An  thl*  way  greater  resources  of  control  can  be  brought  to  bear  than  any  one  country  can  apply  to  It*  own  vassal*  on 
the  high  aeaa  and  that  thl*  principle  would  help  to  lnaur*  that  control  vaa  applied  uniformly  to  tha  fishermen  of  differ¬ 
ent  countries,  Tha  dominant  aood  of  the  conference,  however,  waa  that  actiona  of  Inapecting  officer*  of  one  country 
with  regard  Co  fishermen  of  another  country  should  be  very  cloeely  defined.  Such  action*  should  be  confined  to  what  i* 
Strictly  ntceatary  to  detect  enf ringementi  and  report  than  to  tha  flag  atata.  In  order  to  reduce  to  a  minimum  interfer¬ 
ence  with  the  flahing  operations.  The  arrangements  set  out  In  the  Convention  therefore  specify  In  some  detail  the  powers 
that  authorised  officers  may  exarclse  In  relat-jn  to  vessels  of  another  flag  atata.  In  paaalng  1  should  mention  that 
these  officers  must  be  carried  in  ships,  though  not  necessarily  naval  or  inspection  ships.  They  can  be  carried  In  fish¬ 
ing  veaaels.  There  was  a  good  deal  of  discussion  about  the  use  of  aircraft  for  inspection  purposes  but  this  was  not  jur* 
altted.  (I  will  say  a  little  aore  about  that  Later  on.) 

The  authorised  officers  are  given  the  general  duty  to  inquire  into  and  report  on  Infringements,  and  to 

seek  Information.  In  cases  of  dsasge,  where  they  '.ave  reason  to  balleve  that  the  vessel  Is  not  complying  with  the  Con¬ 

vention,  an  suthorlttd  officer  Is  empowered  to  seek  Information  from  the  vessel.  If  the  setter  la  sufficiently  serious— 
and  I  am  sort  or  less  quoting  here- -he  may  order  the  weasel  to  stop,  and  than,  only  if  it  1*  necessary  to  verify  facta, 
cay  he  board  the  vessel.  How  some  of  you  may  think  that  this  is  very  restrictive  in  the  light  of  some  other  conventions 
which  are  not  nearly  ao  specific.  In  all  cases  authorised  officers  are  required  to  report  their  findings  on  a  prescribed 
form  tc  the  competent  authorities  in  the  flag  state,  and  contracting  states  are  obliged  to  consider  and  act  on  these  re¬ 
ports  on  the  same  basis  as  reports  of  their  own  national  officers.  It  follows  that  any  proceedings  resulting  from  ths 
report  of  an  officer  would  be  token  in  the  courts  of  ths  flag  stats.  Thera  waa  considerable  discussion  about  the  need  to 
secure  uniformity  of  treatment  at  this  stage.  It  was  recognised,  however,  that  there  was  considerable  divergence  of 
practice  and  procedure  In  different  countries,  and  that  what  it  sufficient  evidence  to  secure  a  conviction  In  one  cotsitry 

may  bo  quite  insufficient  in  others.  For  this  reason  the  Convention  provides  that  contracting  states  need  not  give  a  re¬ 

port  of  a  foreign  authorized  officer  a  higher  evidential  value  than  it  would  posses*  In  the  authorised  officer's  own  coun¬ 
try.  For  the  aase  reason  complete  uniformity  of  treatment  may  be  difficult  to  secure  but  the  Convention  obliges  contract¬ 
ing  state*  to  collaborate  in  order  to  facilitate  judicial  or  other  proceeding*. 

I  Should  perhaps  say  at  this  stage  that  some  countries  had  considerable  reservations  about  theas  inter¬ 
national  Inspection  arrangements.  They  were  persuaded  to  accept  them  aa  part  of  the  Convention  only  at  tha  coat  of  In¬ 
cluding  in  the  Convention  the  specific  power  of  reservation  In  regard  tc  them,  so  here  la  one  reason  for  not  expecting 

that  these  International  arrangements  may  operate  fully  between  all  the  signatory  countries.  But  It  la  hoped  Chat  very 

few  countries  will  make  use  of  this  reservation, 

In  passing  I  might  say  again  that  this  new  Convention  does  not  include  the  power  of  arrest  or  sslture  of  a 

vessel.  There  waa  a  good  deal  of  argvaent  about  this  too  at  the  Conference  and  there  were  some  countries  who  thought 

that  a  Convention  which  did  not  Include  such  powers  would  have  no  teeth  in  It.  On  the  other  hand,  it  was  pointed  out 
with  some  justice  that  similar  p<mrera  in  the  1862  Convention  had  very  rarely  been  used,  and  the  upshot  waa  that  thaa# 
powers  were  left  out.  But  it  Is  Interesting  In  this  connection  to  note  the  several  international  conventions  In  the  Pa¬ 
cific  which  do  Include  this  power  of  arrest ;  two  of  them  I  think  have  been  exercised  within  the  last  two  years.  Maybe 
it  is  easier  in  the  Pacific  than  it  Is  in  the  Atlsntlc  to  get  agreement  on  these  matters. 

Time  alone  will  show  whether  the  provltlona  of  the  new  Convention  will  be  effectively  enforced.  My 
experience  with  the  enforcement  of  the  domestic  regulations  in  natlonsl  waters  leaves  me  to  think  chat  fishermen  are  as 
good  as  any  at  taking  liberties  with  the  lm#  when  they  get  thr  chance,  and  of  behaving  as  they  should  when  there  is  a 
policemen  around.  Accordingly,  the  observance  of  rules  ie  beat  insured  by  employing  as  large  a  police  force  as  possible 
In  the  vide  areas  of  eea  where  fishermen  operate.  1  believe,  therefore,  that  If  the  international  enforcement  arrange¬ 
ments  I  have  described  are  pul  Into  operation,  they  will  prove  their  worth  and  be  beneficial  to  the  peaceful  end  orderly 
conduct  of  fishing. 

So  much  for  rules  of  conduct.  It  la  Just  as  important,  of  course,  to  enforce  other  rules  such  as  conser¬ 
vation  regulations  In  the  North  Atlantic.  We  now  have  two  regulatory  cosmilss Ions ,  one  on  each  side  of  the  ocean.  To 
date,  only  regulations  or  minimis  mesh  size  are  enforced  on  either  aide  of  the  Atlantic,  with  the  exception  that  on  the 
eastern  side  there  are  minimum  sites  of  fish  laid  down  also.  The  primary  responsibility  for  enforcement  of  theee  meas¬ 
ures  rests  with  the  flag  state,  but  It  has  long  been  felt  desirable  to  supplement  these  with  international  Inspection 
arrangements.  The  Northeast  Atlsntlc  Fisheries  Convention  of  1959,  therefore,  empowered  the  Commission  it  established, 
called  NEAF  for  short,  to  rtcommend  International  measures  of  control  on  the  high  aeaa.  The  corresponding  commission  for 
Che  Northwest,  1CNAF,  does  not  at  present  have  similar  powers  but  it  is  In  the  course  of  getting  them.  After  a  good  deal 
of  preliminary  consideration,  NEAP  at  lta  meeting  in  Kay  of  this  year  reached  agreement  on  recommendations  to  goverment* 
that  internet  tonal  Inspection  ar rangements  should  be  established.  This  recoamends t Ion  Is  still  open  to  objection  by 
governments,  and  the  arrangement  cannot  in  any  case  come  Into  operation  until  1969,  ao  here  again  one  1*  talking  about 
the  future.  Nevertheless,  I  chink  the  edoptlon  of  this  recowendat ion  by  the  Coailaslon  la  important  as  a  definite  step 


forward,  aa  a  first  example  of  enforcement  of  conservation  measures  in  a  general  fishery  situation.  1  say  "general1'  be¬ 
cause  the  other  examples  that  there  are  apply  mostly  to  rather  special  situations. 

I  shall  not  describe  the  arrangements  adopted  by  NEAF  in  detail,  elthough  there  are  several  comments  1 


should  like  to  make.  Flrat,  the  arrangements  have  much  In  common  with  the  arrangements  1  have  already  described  under 
the  new  Convention,  partly  bacauae  they  were  incubated  over  very  much  the  tame  period  of  tlma  during  tha  last  two  years. 
It  Is  possible  that  the  same  officers  will  be  authorised  by  some  countries  for  the  purposes  of  both,  and  I  venture  to 
hope  that  aa  the  two  echamas  develop  they  will,  so  to  speak,  fertilise  each  other  to  the  advantage  of  both  and  strengthen 
them  both.  Secondly,  arrangements  provide  that  the  contracting  states  inform  the  Commission  in  advance  of  their  pro¬ 
visional  plana  for  participating  In  these  joint  arrangements  and  allow  the  Cow las  ion  to  make  suggestions  for  tha  coor¬ 
dination  of  national  operations.  Including  the  cuabcr  of  inspectors  and  ships  to  be  used.  This  provision  sterna  partly 
from  the  fear  expressed  by  some  countries  that  the  whole  schema  might  be  uneven  In  effect  as  between  different  cowtrie*. 
This  is  «  very  real  feer  In  some  countries,  and  to  guard  against  It  the  scheme  allows  pairs  of  countries  to  agree  bi¬ 
laterally  and  between  themselves  oo  adjustment  of  plans,  end  to  suspend  the  operation  of  the  scheme  until  adjustments 
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have  iMfl  —do  to  their  mutual  ootlo  fact  too.  Thi*  lo  *n  Important  point  because  several  countries  will  not  accept  the 
(Moral  err— g—  ate  aa  they  eteod  without  a  lot  of  bilateral  adjustment. 


*»Mia  pro  via  loo  that  I  wet  referring  to  about  tha  plana  being  submitted  to  a  co— a  i  talon  alto  provide*  the 
a— we  (and  thla  ia  perhape  the  noat  lnportant  point)  for  coordinated  arrangenenta  to  be  —da.  Thla  way  taka  a  on*  tine 
te  ahaka  out  la  practice,  but  It  aenne  to  —  that  here  at  leaat  are  the  aeeda  of  wh.it  you  night  call  a  truly  Internation¬ 
al  policing  ache— .  In  this  raapect  tha  existence  of  th«  Conalaalon  aa  tha  father  of  theae  arrangenenta  provide*  oppor- 
tunitlea  which  do  not  exist  »4«r  the  Policing  Convention,  if  I  nay  ao  call  It,  because  there  ia  no  central  body  under 
that  Co— lea  ion  to  coordlneto  err— g— onto. 


The  nev  Joint  *nep*rMor>  arh—e  nay  be  especially  valuable  In  relation  to  eeah  regulations  In  two  differ¬ 
ent  ways.  first,  hmaver  wall  theae  regulation*  are  enforced  at  the  national  level  (which  broadly  naena  enforcenent 
whmo  tha  boat*  are  in  port).  It  la  difficult  to  be  aura  that  the  regulations  are  always  observed  when  the  veeeele  are 
flehlng,  pertly  because  the  regulations  thn—alwa  necsssarlly  have  nany  exceptions  for  fishing  for  particular  apedee, 
and  partly  b a cause  it  la  well  known  that  there  era  practices  which  In  effect  nullify  nlnlnua  nash  regulations.  Second, 
It  le  co— only  *ald  that  fiaharnen  are  Inclined  to  believe  that  the  regulations  are  enforced  more  strictly  on  tht—alvea 
th—  they  era  on  flaher—n  of  other  countries.  International  inspection  arrangements  way  do  much  to  remove  the  cause  of 
auch  fears  If  they  ere  well  founded,  and  at  least  wake  It  claar  that  the  regulations  are  uniformly  enforced  or  run. 

Thle,  t  think,  le  wort  Important  than  it  may  found,  for  the  acceptance  of  any  law  or  regulation  and  its  proper  observ¬ 
ance  depends  a  greet  deal  on  whether  it  la  baltaved  to  be  fair.  Thle  la  e  point  which  may  be  Important  in  relation  to 
nrs  types  of  conserve Cl  on  measures  which  may  be  Introduced  In  the  future, 


We  are  at  or  nearly  at,  should  I  say,  the  thraahold  of  now  conservation  regimes,  for  it  la  widely  recog¬ 
nised  that  In  man y  situations  on  tha  high  sees  regulation  of  maahee  alone  la  Insufficient  to  secure  conservation  of 
etocks.  lo  fact,  there  ia  a  good  deal  of  evidence  that  their  affect  can  be  greatly  reduced  If  not  nullified  altogether 
by  the  build-up  of  fishing  effort.  In  the  North  Atlerclc  both  Co— ilaaiona  have  been  worried  on  thla  score  and  have  be¬ 
gun  to  consider  way*  and  —  of  ctndbatlng  the  trouble  either  through  effort  regulations  or  by  catch  quotas.  One  can 
— ly  speculate  on  how  these  irises  will  take  shape  an  J  how  quickly.  I  am  here  talking  about  the  present  regime  because 
lo  International  affairs  there  have  been  a  good  many  things  that  have  beer,  aeld  about  new  regimes  or  poeaibly  are  going 
to  be  aeld  about  nmw  reglmm  *. 

One  of  the  difficulties  la,  of  course,  that  there  are  aa  yet  no  generally-accepted  units  In  which  fishing 
effort  can  be  measured.  For  this  reason  it  may  bs  assltr  to  regulate  effort  by  means  of  catch  quotes,  yet  It  must  be 
recognised  that  however  regulation  la  done  there  may  be  difficulties  of  an  fore— ant  to  insure  that  the  affect  of  the 
measures  adopted  —tehee  the  requirements  of  the  situation  on  the  fishing  grounds.  Catch  controls  can  easily  enough  in¬ 
sure  that  tha  total  overall  cstch  by  national  fishing  fleets  Is  at  —  acceptable  level,  but  with  highly  mobile  fleets  it 
may  b*  difficult  to  nek*  aura  that  too  much  la  not  taken  In  on*  area  where  th#  stocks  are  under  strain.  With  direct  con¬ 
trol  of  fishing  effort  It  may  be  equally  difficult  to  insure  that  too  ouch  effort  la  not  devoted  to  particular  areas. 

For  theae  reasons  It  may  In  the  end  of  the  day  become  necessary  to  evolve  more  refined  methods  of  control.  Neither 
catch  control  nor  regulation  of  effort,  in  their  present  rather  rudimentary  form,  or  for—  being  talked  of,  lend  them¬ 
selves  to  International  control  — asurss;  since  you  can't  very  well  check  the  catches  of  a  fishing  vessel  on  the  high 
ease,  It  la  rather  meaningless  to  set  up  such  controls.  Equally,  you  can't  very  well  test  whether  or  not  if  you  see  a 
flehlng  veeeel  In  a  particular  area,  its  catch  le  within  the  limits  of  the  national  quota.  These  things  can  only  be 
dome  centrally,  wises  your  scheme  of  regulations  Is  very  detailed.  Indeed,  it  le  not  possible  to  conceive  detailed 
arrangement*,  whereby  you  might  license  fishing  vessels  for  particular  areas,  which  would  lend  themselves  to  inter¬ 
national  control;  this  la  perhaps  one  of  the  things  that  ought  to  be  kept  in  mind  in  further  consideration  of  thla  ques¬ 
tion. 


I  am  talking  hare  about  the  general  fisheries  situation,  because  In  special  situations  I  think  you  can 
do  theae  things  with  considerable  effect.  Thar*  are,  of  course,  other  ways  of  conserving  stocks  and  both  North  Atlantic 
Co— elisions  ere  —covered  to  recom— nd  clossd  areas  or  closed  seasons,  but  In  general  these  methods  have  not  appealed. 

1  don't  wont  to  discuss  the  —  rite  of  auch  conservation  — aauraa  except  to  note  that  these  are  among  the  easiest  conser¬ 
ve  t  ion  measures  to  enforce,  You  can  see  whether  fishing  vessel*  sre  in  an  area  where  they  should  not  be,  although  in 
practice  there  still  may  be  complications.  When  you  have  a  line  of  demarcation  to  enforce,  on  one  aide  of  which  certain 
boats  are  allowed  to  fish  and  on  tha  other  aide  they  are  not,  we  often  hava  difficulties  in  Insuring  that  the  line  ia 
observed;  if  tne  boats  can  legitimately  fish  on  one  side  of  the  line,  and  If  the  policeman  doesn't  happen  to  be  around, 
they  can  easily  hop  acroaa  onto  the  other  aide.  Our  fishermen  have  a  very  good  bush  telegraph  service,  so  they  have  a 
pretty  good  indication  of  where  the  policeman  ere  at  any  one  time,  and  we  have  to  exercise  a  great  deal  of  Ingenuity  to 
overcome  this.  Aircraft  can  help  ua  In  this  connection — which  brings  me  back  to  what  I  said  earlier — although  they  are 
not  much  use  In  bringing  vessels  to  book.  You  can't  very  easily  board  a  fishing  boat  from  aircraft  without  some  coop¬ 
eration  from  tne  flahazmen  the— el  vet.  We  do  find,  however,  that  aircraft  are  very  useful  In  making  quick  reconnais¬ 
sances  of  areas  mod  that  aircraft  can  be  used  In  cooperation  with  surface  craft  to  direct  them  to  the  right  places  and 
to  keep  probable  offenders  under  survey  until  the  surface  craft  arrives.  I  venture  to  think  If  closed  areas  were  adopted 
Internationally  as  conservation  measure*  and  if  the  srsas  concerned  ere  rather  large,  there  might  be  considerable  diffi¬ 
culty  in  policing  them. 


DISCUSSION 


Notice  waa  taken  of  th#  slow  progress  In  the  Atlantic  in  Implementing  International  fisheries  agreements 
because  of  the  lack  of  effective  monitoring  provisions.  Many  American  fishermen  feel  chat  International  regulations  are 
not  being  enforced  by  certain  other  nations  and  thus  these  fishermen  are  rsluctsnt  to  sblda  by  the  regulations  them¬ 
selves. 
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The  interest  of  economists  was  first  drawn  to  the  Marine  fisheries  by  serious  evidences  of  economic  weakness 
in  the  performance  of  the  Industries  based  on  them.  Despite  a  growing  web  of  regulation,  a  number  of  important  commer¬ 
cial  fisheries  had  been  seriously  depleted  over  the  years.  Incomes  In  most  coewsrclal  fisheries  are  relatively  low,  and 
very  few  seem  to  yield  adequate  profits  to  entrepreneurs  once  Che  first  flush  of  production  from  virgin  stocks  la  over, 
Perverasly,  the  most  serious  difficulties  apperr  in  fisheries  where  the  value  of  the  end  products  is  highest  ralatlve  to 
the  cost  of  harvest.  Finally,  there  is  much  perplexity  and  concarn  over  the  simultaneous  axiatance  on  the  one  hand  of 
large  undeveloped  stocks  of  marine  fish  that  could  provide  urgently  needed  protein  foods  and  on  ths  other  of  different 
marine  stocks  subject  to  severe  overexploitation. 

The  reasons  for  these  anomalous  results  have  been  analysed  carefully  in  previous  papers,  and  only  a  brief  re¬ 
capitulation  is  called  for.  If  a  fishery  were  subject  to  unified  control  (which  amounts  to  saying  if  it  wars  owned  by 
someone),  the  conditions  for  optimal  utilisation  of  the  resource  would  differ  from  those  of  other  natural  resource* 
oriented  firms  and  industries  only  in  the  high  degree  of  uncertainty  about  Input-output  relations  characteristic  of  fish¬ 
eries.  But  ownership  in  any  meaningful  sense  is  almost  never  possible  In  marine  fisheries.  The  physical  difficulty  of 
delineating  and  holding  claims  to  specific  stocks  of  mobile  animals  in  the  sea,  together  with  t  long  standing  predilection 
for  freedom  of  entry,  both  international  and  national,  have  aide  moat  of  the  world's  hlgh-aaaa  fisheries  common -property 
resources,  accessible  to  anyone  capable  cf  mounting  the  technical  effort  required. 

The  results  of  this  situation  are  Inevitable  and  undesirable.  As  long  as  there  la  a  gap  between  expected  re¬ 
turns  and  expected  costs  (l.e.,  as  long  as  there  la  any  net  rent  to  be  refilled),  new  firms  will  be  attracted  to  the  fish¬ 
ery,  even  if  the  resource  is  already  being  exploited  to  the  point  where  Further  increases  In  effort  produce  no  increase  in 
output.  In  technical  terms,  there  is  an  iaportant  external  effect  which  la  not  and  cannot  be  recognised  by  any  individual 
veasel  or  fleet  operator:  the  level  of  fishing  mortality  in  ths  current  period  has  important  af facts  on  the  total  weight 
and  sire  composition  of  the  catch  that  can  be  taken  at  a  future  data.  In  this  sense,  a  fish  stock  Is  comparable  to  a 
growing  forest.  The  significant  difference  is  thet  the  owner  of  a  forest  can  decide  between  today's  and  tomorrw's  har¬ 
vests  whereas  the  fisherman,  operating  in  a  completely  open-access  industry,  simply  cannot  make  these  decisions,  even  if 
the  necessary  biological  information  were  available  to  him.  The  fish  that  he  does  not  catch  today  will  not  be  available, 
larger  and  in  more  marketable  form,  in  the  future.  They  will  simply  end  up  In  the  nets  of  a  competitor. 

Given  particularly  favorable  relations  between  the  prices  of  end  products  ind  the  costs  of  fishing,  it  is 
perfectly  possible  for  equilibria  to  be  reached  only  at  levels  of  fishing  effort  at  which  marginal  physical  preduct  ie 
negative.  From  any  point  of  view,  biological  or  economic,  it  makes  no  sense  for  s  fishery  to  reach  a  steady  state  posi¬ 
tion  under  circumstances  in  which  a  reduction  of  effort  (and  coat)  would  result  in  an  increase  in  physical  output  (and 
dollar  revenue).  Yet  this  is  precisely  the  situation  that  prevails  in  many  of  the  heavily  exploited  species  of  fisheries 
of  the  Atlantic  and  Pacific,  and  It  threatens  to  become  the  general  situation  throughout  most  of  the  world's  demsrsai  and 
anadromous  fisheries  land  perhaps  in  some  of  the  pelagic  aa  well). 

Ths  situation  becomes  more  complicated,  though  not  altered  in  any  basic  respect,  when  the  High  seas  fishery 
is  international  rather  than  national.  The  obvloua  complications  are:  (1)  different  nations  with  different  Incomes, 
tastes,  and  preferences  will  not  have  identical  demand  for  fish;  and  (2)  relative  prlcaa  of  labor,  capital,  and  management 
will  differ  among  countries,  giving  riae  to  different  optimal  combinations  for  greatest  efficiency  of  fishing  operations. 
Clearly,  then,  no  single  set  of  derisions  as  to  the  level  cf  fishing  effort,  the  types  of  gear  to  be  employed,  and  the 
fish  to  be  harvested  will  be  ldeel  from  the  standpoint  of  every  participating  nation.  In  addition,  cha  distribution  of 
the  resulting  catch  remains  unresolved  even  if  the  nations  could  agree  on  the  right  level  of  total  effort  and  tha  proper 
ways  of  carrying  it  on.  The  problem  is  not  merely  one  of  maximising  the  total  economic  yield  from  the  resource  and  than 
finding  a  way  of  dividing  it.  For  some  nations,  moreover,  the  foreign  exchange  problems  may  be  so  severe  aa  to  dictate  a 
policy  cf  pressing  for  a  larger  share,  even  if  this  results  in  a  decline  in  the  total  catch.  Severe  unemployment  prob¬ 
lems  In  the  fishing  sector  of  a  nation  may  give  rise  to  the  same  kind  of  attitude. 

Traditionslieta  among  fishery  scientists  feel  that  economists  have  been  far  too  pessimistic  in  the  anslyals 
sketched  above.  The  akeptics  fall  Into  two  classes:  those  who  simply  do  not  believe  that  the  industry  will  behave  In  the 
way  indicated,  and  those  who  argue  that  the  potential  productivity  of  che  living  resources  of  the  aea  is  so  great  that 
only  market  limitations  prevent  macs  expansion  of  output  without  much  danger  of  overfishing  in  tha  tsnae  suggested  in  our 
analysis.  The  latter  argiAent  has,  by  n«#,  been  pretty  well  disposed  of  in  the  literature.  No  one  who  has  followed  the 
course  of  fishery  development  on  the  high  sea a  during  the  last  few  decades  can  be  laimlndful  of  the  fact  that  severe  over- 
exploitation  of  some  species  can  exist  cheek  by  Jowl  with  underutil list  Ion  (or  no  utilisation  at  all)  of  others.  A  fish 
stock  is,  after  all,  s  natural  resource  like  many  others — an  input  in  the  productive  processes,  but  only  one  of  several. 
The  extent  to  which  a  given  stock  will  be  used  la  thus  s  setter  of  the  intensity  of  demaod  for  lla  end  producte  and  of 
the  aggregate  cost  of  the  activities  necessary  to  produce  tht*--f lshlng ,  processing,  and  marketing.  The  existence  of 
large  unexploited  and  unde r«xp lot  tad  stocks  of  fish  may  well  blunt  the  impact  of  overfishing  on  tha  more  accaealble  and 
desirable  aperies  through  substitution  effects  and  through  the  stimulus  to  improved  technology  created  by  growing  scarcity 
of  the  more  valuable  fiah.  But  there  are  limits  to  both  effects.  It  has  become  abundantly  cltar  that  severs  wastage  of 
labor  and  capital  is  increasing  even  more  rupldly  than  had  baen  expected  in  tea  fisheries  subject  to  constrained  supply 
and  intense  demand. 

Moreover,  we  find  (to  our  great  distress)  that  the  biotconomic  model  of  a  high  seas  fishery  open  to  all 
comers  performs  about  as  we  h*d  expected.  A  aeries  of  industry  studies  completed  over  the  past  decade  without  exception 
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ladlcete  the  pattern  of  development  outlined  Ir.  the  models  referred  to  etrlier.  The  only  qualifications  sre  in  the  wrong 
direction:  tt  noted  etrlier,  the  lack  of  symmetry  between  entry  to  and  exit  fro*  the  fishing  industry  seems  to  result  in 
t  symptomatic  tandancy  for  capacity  to  overshoot  the  equilibria*  level  severely,  resulting  in  deeper  and  mors  psrslstent 
depression  of  incomes  than  the  equilibrium  aodel  would  predict.  It  is  also  clear  that  we  underestimated  the  competitive 
drive  to  lncreeae  one  nation.' a  share  of  s  static  or  kindling  fishery  by  the  building  of  larger  seel*  with  greater 

range  and  fishing  capacity-  In  the  snail  boat  fisheries,  the  effects  of  overcapacity  and  depressed  earnings  have  typi¬ 

cally  been  to  block  tachnologi ca 1  progress;  in  some  cases  "conservation"  regulation#  have  been  specifically  assigned  to 
prevent  any  improvement  in  the  sweep  efficiency  of  the  individual  unit.  But  In  other  cases,  most  notably  In  the  North 
Atlantic,  ths  relatively  large,  wall-financed  fleets  of  so*#  market-oriented  economies,  as  well  as  ths  new  and  highly 
afflclsnt  vessels  of  the  Soviet  Union  and  Poland,  sre  being  spurred  to  greater  and  grsater  efforts  to  improve  national 
shares  of  i  virtually  static  fishery  by  increases  In  the  ef fectlveneas  as  well  as  the  number  of  fiehlng  units. 

How  serious  is  ths  resulting  economic  waste?  I f  no  more  were  at  Issue  then  the  argument  that  maximum  sus¬ 
tained  physical  yield  always  results  In  a  level  of  output  higher  than  one  should  eeek  (since  the  last  units  of  effort 

ha*  a  finite  cost,  hut  produce  additions  to  output  approaching  sero),  ou-  concern  might  be  small  indeed.  But  much  more 
than  this  is  Involved.  Many  of  tha  moat  desirable  resources  of  the  sea  are  valuable  enough  relative  to  coats  of  produc¬ 
tion  so  that  very  substantial  smoiaus  of  excess  cspscity  indeed  may  be  reached  before  economic  desperation  brings  the 
process  to  an  uneasy  rsat.  Tha  scakea  are  much  too  high  to  play  the  game  with  such  raVaiicr  stupidity.  Let  me  turn 
briefly  to  some  specific  examples. 

Professor  GlulLo  Poncecorvo  and  I  have  recently  completed  an  economic  snelysie  of  the  Pacific  salmon  fish¬ 
ery,  a  major  purpose  of  which  was  to  estimate  ths  amount  of  economic  waste  existing  in  the  fishery.  Since  the  Pacific 
salmons,  almost  without  exception,  return  to  their  aptwnlng  rivers  as  mature  adults  to  complete  the  reproductive  cycle 
before  dying,  they  are  therefore  accessible  to  several  kinds  of  fishing  gear  while  tightly  concentrated  In  inahore  waters. 
Thsy  are,  of  course,  among  the  highest-priced  fish  taken  in  salt  water;  and- -un like  most  marine  fish — th*  anadromous  sal¬ 
mon  can  easily  be  overfished  to  the  point  of  complete  physical  extinction.  The  economic  story  of  the  development  of  tne 
Pacific  salmon  fishery  can  be  told  in  one  simple  and  appalling  statistic— the  total  number  of  fishing  units  has  tripled 
over  a  period  in  which  ths  total  catch  has  declined  substantially.  Moreover,  the  flshe.y  has  developed  under  a  variety 
of  severs  restrictions ,  soma  having  the  avowed  purpose  of  reducing  the  efficiency  of  tha  individual  unit,  and  others  pro¬ 
ducing  the  same  effect  indirectly. 

It  le  Impossible,  with  existing  data,  to  make  a  prscloe  estimate  of  the  potential  net  economic  yield  from 
ths  fishery  as  a  whole,  I.S.,  the  difference  between  market  value  and  the  lowest  cost  that  could  be  achieved  with  exist¬ 
ing  technology  and  knowledge.  It  has  bean  poaelble,  however,  to  develop  fairly  detailed  estimates  for  Individual  areas, 
and  thsae  can  be  sxtrapolatsd  roughly  to  provide  estimates  for  the  remainder  of  the  fishery.  Tha  rasults  are  srcre  than 
Slightly  disturbing.  On  ths  most  conservative  possible  assumptions — that  Is,  that  the  fishery  Is  carried  on  with  exist¬ 
ing  types  of  gear,  adjusted  only  to  eliminate  the  redundant  unlts--it  appears  that  50  per  cent  or  core  of  the  capital  and 
labor  employed  represents  sheer  waste.  The  regulatory  authorities  have  been  able  to  stave  off  disaster  only  by  stringent 
limitation  of  the  nimfcer  of  days  that  the  gear  can  be  used  during  the  fishing  season,  and  by  equally  stringent  proscrip¬ 
tion  of  ths  most  efficient  types  of  gear.  It  i*  highly  likely  that  the  resulting  estimates  of  economic  waste  (approxi¬ 
mately  545  to  550  million  annually  In  British  Colombia  and  ths  four  Pacific  stales)  would  be  even  greater  if  the  bench¬ 
mark  wars  ths  cost  of  harvesting  by  tha  moat  efficient  types  of  gear  know,  and  with  full  flexibility  to  introduce  other 
techniques  new  to  the  fishery.  This  le  no  idle  cogent.  At  present,  purse  seiners  sre  denied  the  use  of  electronic  flah- 
flndlng  equipment  or  spotting  aircraft;  nets  of  all  kinds  are  limited  as  to  site  and  depth;  alee  limitations  are  imposed 
on  vessels  piohibited  everywhere.  California  has  reached  the  ultimate  in  regulatory  inefficiency  by  prohibiting  the  use 
of  any  kind  of  nets — salmon  can  be  taken  only  by  the  very  inefficient  trolling  gear. 

A  second  example  is  furnished  by  the  widely  praised  Pacific  halibut  program.  You  are  all  doubtless  eware  of 
(he  splandid  record  of  the  Halibut  Commission  in  rebuilding  the  sadly  depleted  stocks  of  this  valuable  species  from  s 
level  yielding  only  about  14  million  pounds  St  ths  low  point  In  the  19  30'e  to  catches  of  approximately  70  million  pounds 
In  racenc  yeare.  But  this  trltaph  has  not  bean  without  its  economic  costs-  To  maintain  firm  control  over  the  fishery 
and  ova r  the  statistical  underpinnings  necessary  for  Interpretation  of  the  state  of  the  stocks,  the  fishery  has  been  res¬ 
tricted  entirely  to  a  long-line  operation.  A  mmber  of  authorities  heve  argued  persuasively  for  some  time  that  at  least 
part  of  the  opmratlon  could  ba  conducted  much  more  efficiently  by  various  types  of  nsts.  If  not,  this  would  certainly  be 
ths  only  major  demersal  fishery  on  record  in  which  long-lining  was  Che  most  efficient  technique. 

In  a  physical  sense,  the  halibut  program  has  been  far  more  successful  than  any  regulatory  measures  in  the 
Pacific  salmon  fishery,  with  ths  possible  exception  of  the  excellent  Fraser  River  program.  In  an  economic  sense,  hw- 
•vtr,  tha  record  appears  disturbingly  similar.  The  number  of  veaaele  engaged  In  the  halibut  fishery  nearly  tripled  dur¬ 
ing  s  period  lo  which  the  total  permitted  catch  rose  by  only  about  5G  per  cent.  The  Inexorable  facts  of  economic  life 
wars  at  work,  aa  the  fishery  ecovered,  the  :nlt  costs  of  catching  a  pound  of  halibut  declined,  and  more  and  more  veaaela 
ve-e  attracted  to  the  operation.  Tha  tremendous  surge  in  prices  of  halibut  during  and  after  World  Uer  II  brought  a 
record  number  of  boats  into  the  fishery  and,  vnlle  the  number  of  vessels  has  tailed  off  slightly  In  recent  years.  It  still 
remains  true  that  ths  season  lasts  lass  than  half  as  long  as  It  might  If  the  fishery  were  conducted  by  only  t*  e  mmler  of 
vessels  required  to  take  the  permitted  quote.  Only  the  imposition  of  a  layover  provision,  under  which  each  vests*!  must 
spend  a  specified  ni^ber  of  days  in  poit  between  trips,  has  prevented  further  shortening  of  the  season.  Indeed,  before 
ths  layover  program  was  Introduced,  the  season  was  compressed  to  less  than  thirty  days  in  one  major  aras  and  less  than 
sixty  days  in  the  other. 

The  economic  costs  of  this  situation  have  been  documented  elsewhere  and  need  not  be  repeated  hers.  Suffice 
it  to  say  that  a  fishery  with  a  groea  value  of  perhaps  $15  million  annually  Is  wasting  $7  to  $8  million  in  excasslva 
coats,  most  of  It  in  tha  form  of  radundant  fishing  equipment,  but  much  also  In  unnecessarily  high  f rosen-storage  coats 
and  loea  of  quality  raaultlng  from  tha  prolonged  storage  necessary  to  tven  up  flew*  of  fish  over  the  market  log  year. 
Despite  the  brilliant  success  of  the  biological  aspect  of  the  program,  returns  to  individual  halibut  fishermen,  adjusted 
for  changes  in  tha  general  price  level,  are  almost  exactly  what  they  were  in  the  days  of  severe  depression  and  overfish¬ 
ing;  tha  average  age  of  ths  vessels  in  the  United  States  halibut  fleet  is  about  thirty  years,  and  ths  return  to 
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Investment  for  the  fleet  as  n  whole  ha a  been  very  low  or  negative  in  recent  yesre.  A  kind  of  economic  Kalthualan  procaaa 
haa  eaten  up  virtually  all  of  th-.t  potential  economic  gain*  that  a  wall-planned  and  executed  aelentlflc  and  management 
program  had  made  available  to  us. 

Let  me  ahlft  now  to  the  other  aide  of  the  continent,  and  taka  a  brief  look  at  the  fisheries  of  tha  North  At¬ 
lantic.  For  several  years,  the  International  Commission  for  the  Northwest  Atlantic  riaherlee  and  the  Northeast  Atlantic 
Fisheries  Commission  have  been  increasingly  concerned  over  evidences  of  declining  yield  in  the  face  of  expending  fishing 
capacity  throughout  the  major  cod  and  haddock  fishing  arses  of  the  entire  North  Atlantic.  In  addition  to  the  regular  sta¬ 
tistical  work  of  the  coamissiona,  a  working  grouo  was  convened  by  the  International  Commission  for  the  Northwest  Atlantic 
Fisheries  to  Investigate  the  need  for  regulatory  action  and  the  degree  to  which  performance  of  tha  cod  and  haddock  fish¬ 
eries  might  be  improved  by  alternative  programs.  While  these  studies  are  not  yet  complete,  the  general  order  of  magni¬ 
tude  of  the  economic  waste  implicit  In  the  situation  can  be  Indicated. 

ICNAF  and  NEAFC  data  on  landings  and  effort,  gathered  for  some  time,  were  analysed  recently  by  members  of  a 
working  group  to  give  some  Idea  of  the  present  relevant  yield  functions  in  major  subareas  of  the  North  Atlantic  cod  and 
haddock  fisheries.  It  must  be  emphasised  that  for  several  fsirly  important  fishing  areas  In  the  North  Atlantic  adequate 
data  do  not  yet  exist.  But  for  areas  accounting  for  about  75  per  cent  of  the  total  catch,  It  was  possible  to  indicate 
approximately  the  pocantiel  Impact  on  physical  yields  of  a  reduction  In  fishing  effort.  The  results  of  thee*  preliminary 
investigations  confirm  the  fact  that  the  overfishing  problem,  In  the  critical  economic  tense,  la  already  upon  us  In  tha 
North  Atlantic. 

The  findings  are  particularly  important,  since  they  stress  chat  reliance  on  physical  catch  as  a  guide  to  tha 
health  of  the  fishery  is  completely  inadequate.  The  yield  functions  for  these  demeraals  are  relatively  flat  over  a  sub" 
stantial  range  In  the  vicinity  of  maximm  yield.  Consequently,  It  cannot  really  be  argued  that  the  physical  productivity 
of  the  stocks  haa  been  impaired.  Obviously,  whet  is  happening  la  that  a  larger  proportion  of  the  total  catch  now  con¬ 
sists  of  imaller  fish;  while  total  yield  la  being  maintained.  It  la  made  up  Increasingly  of  new  recruits,  taken  with  con¬ 
siderably  higher  fishing  effort  and — In  moat  caaes--providlnp  somewhat  lower  marketable  yields.  The  real  problem,  than, 
la  entirely  economic.  Ignoring  for  the  moment  the  wide  fluctuations  in  year  classes  that  make  "maximum  sustained  yield" 
a  somewhat  tricky  concept,  particularly  in  the  short  rim,  it  can  be  said  that  any  further  expansion  of  fiahlng  effort 
will  not  Increase  total  output  and  may  even  decrease  it  as  the  fishery  moves  toward  or  closer  to  a  long  run  equilibrium 
position.  (The  latter  point  la  significant,  since  the  increase  In  effort  In  the  peat  few  years  has  been  vary  rapid,  and 
it  is  likely  that  the  fishery  la  still  in  short-run  disequilibrium.) 

Tha  general  results  of  the  working  group  analysis  are  e  mmarlted  below.  It  la  apparant  that  affort  could 
be  curtallad  by  amounts  ranging  from  10  to  perhaps  30  per  cant  with  no  dar.raast  in  equilibria  catch  levels  and  with  aoma 
possibility  of  increaaes  ranging  from  2  to  5  par  cent.  Equally  significant,  the  cod  and  haddock  are  relatively  faat- 
growing  demeraals;  hence,  the  adjustment  period  required  to  regain  (and  perhaps  surpass)  the  catch  level  from  which  the 
Initial  curtailment  was  undertaken  la  not  unduly  great.  If  one  assumes  that  the  fishery  is  In  equilibrium  at  the  present 
time,  the  Initial  catch  lavels  would  be  reached  In  about  four  to  flva  years,  with  lower  fiahing  input*  and  an  Increase  in 
the  average  site  of  Individual  flah  taken.  On  the  more  likely  assumption  that  equilibrium  has  not  yet  been  reached,  the 
reduction  in  catch  vruld  not  be  proportionate  to  the  reduction  In  effort,  and  the  recovery  period  would  be  corresponding¬ 
ly  shorter.  Equally  important,  the  mobile  vessels  of  the  distant  water  fleet*  could  and  doubtless  would  be  deployed  to 
other  operations,  so  the  economic  loss  during  the  interim  adjustment  period  would  be  smaller  than  the  decline  in  physical 
catch  from  the  areas  in  question. 

The  economic  significance  of  these  findings  is  apparant.  The  reduction  in  effort  would  produce,  in  the  long 
run,  a  mot*  than  proportionate  rsduction  in  roet,  since  the  reduction  would  almost  certainly  be  accomplished  by  removing 
the  least  efficient  vessels  first.  Even  on  the  assumption  of  a  reduction  in  costa  only  proportionate  to  the  reduction  in 
effort,  net  economic  gains  ranging  from  10  to  20  per  cent  of  the  gross  value  to  fishermen  of  the  North  Atlantic  cod  and 
haddock  catch  la  a  plum  well  worth  seeking,  to  eay  the  least. 

An  excellent  paper  prepared  by  Drs.  Hennemuth  and  Van  Heir  ties  down  the  ahert-ruc  effects  much  mors  specifi¬ 
cally.  Their  study  dcslt  with  the  Georgs'*  Bank  haddowK  fishery,  with  particular  reference  to  the  American  fleet  operat¬ 
ing  on  these  stocks.  Detailed  data  were  available  to  indicate  the  aalea  and  coat  structure  of  representative  American 
trawlers  operating  in  thi*  fishery.  On  the  basis  of  their  estimates  of  tht  short  ns  and  long  rin  affects  of  effort  cur¬ 
tailment  on  total  catch,  it  is  posslbl*  to  reorder  the  coat  and  revenue  figures  for  the  represented ve  vessel  to  Indicate 
the  financial  rssulte  to  be  expected — and  these  ere  drwatlc.  Even  if  the  effort  reduction  were  accomplished  simply  by 
spreading  tha  reduction  in  fishing  days  among  existing  vassals,  cha  equilibrium  values  attained  (at  the  end  of  seven 
years)  would  increase  crew  earnings  by  about  17  per  cent,  with  a  reduction  in  losses  to  the  Individual  vessel  owner  of 
about  $7 , 500  annually.  Ou  the  more  rational  assumption  that  tha  reduction  In  effort  would  be  accomplished  by  reducing 
the  number  of  vessels  proportionately,  s  very  large  increase  In  crew  shares  would  result  (from  $115,000  to  $161,000)  and 
a  severe  lose  position  for  the  vessel  would  be  converted  into  a  handsome  profit  (from  -$8,000  to  +$30,000} . 

Thera  la  no  reason  to  anticipate  any  improvement  in  the  situation  of  the  North  Atlantic  fisheries  In  the 
foreseeable  future.  A  recent  etudy  by  the  Organization  for  European  Cooperation  and  Development  concluded  that  by  1970 
Che  effective  fishing  capacity  of  flaata  exploiting  the  North  Atlantic  might  ba  expected  to  increase  by  10  par  cant  or 
mors  over  present  levels — thie  in  the  face  of  the  finding  that  little  or  no  increase  in  output  of  cod  or  haddock  may  be 
expected.  While  no  increase  la  expected  in  the  mmber  of  vestals  in  the  fleets  of  must  of  the  major  market-oriented  ec¬ 
onomies,  improvements  will  continue  in  tha  rar.ge,  speed,  and  ratio  of  fishing  to  total  elapsed  time  sway  from  port.  It 
le  expected  that  the  Soviet  Union  and  Poland  will  continue  to  increase  the  mmber  of  vessels  destined  for  tha  North  Atlan¬ 
tic  fishery  (though  they  may  be  capable  of  fiahing  elsewhere  aa  well). 

Tha  situation  in  tha  fisheries  cited  above  may  be  expected  to  recur  In  other  perte  of  the  world.  There  are 
already  grounds  for  concern  over  the  atete  if  demersal  fish  stock*  on  ths  major  trawling  grounds  off  tht  coast  of  Mauri¬ 
tania  and  Senegal.  Even  tha  coast  of  Sou.nwest  Africa,  surely  on#  of  the  more  remote  areas  in  the  world,  Is  now  being 
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exploited  by  modern  commercial  voaaeli  of  no  laaa  Chan  fifteen  natlona.  Tallow  fin  t«n  acock*  of  tht  Southeast  Pacific 
#ra  already  being  fished  at  or  beyond  cha  Laval  of  sustained  phyalcal  yield,  and  all  evidence  point*  to  the  development 
of  the  tm*  a l tuition  In  the  Atlantic  tv*\e  fiaherlee. 

Tha  laeson  that  emerges  from  each  of  thaae  example*  la  painfully  clear.  Given  flah  of  aufflclent  value  rela¬ 
tive  to  coat  of  capture,  there  la  an  inevitable  tendency  for  excr  1«  flahlnt  effort  to  develop.  In  caeee  where  the 
function  reletlat  yield  to  flatting  effort  la  relatively  flat  near  it*  maximum,  or  where  no  dlacemible  maximum  exlate,  the 
"damage"  has  little  or  nothing  tc  do  with  the  yield  of  flah  product*  ae  auch,  and  any  approach  to  national  or  Inter¬ 
national  management  of  aarlne  flaheriea  couched  in  terme  of  purely  phyalcal  objective*  •Imply  cannct  com  to  grip*  with 
tha  basic  problem  involved.  At  long  ae  individual  waaele  or  national  fleece  cannot  make  declalont  baaed  on  the  eaeential 
link  between  today's  activity  and  Che  yield  In  subsequent  periods,  the  participants  In  an  open  access  fishery  will  Inevit¬ 
ably  understate  the  present  cotta  of  their  activities.  Even  where  actual  output  falls  ahort  of  the  maximum  physical  yield 
that  could  ba  attained,  tha  tendency  will  be  simply  to  uae  more  resources  to  take  the  given  yield  In  any  marine  fishery 
in  which  entry  is  '‘umpletely  unrestricted. 

If,  aa  la  tha  North  Atlantic  cats,  tha  participants  are  financially  equipped  to  compete  aggressively  In  fiah¬ 
lng  technology,  the  degree  of  overcapacity  and  of  overfishing  In  cha  economic  sense  la  likely  to  become  even  greater,  even 
though,  on  the  surface,  the  fishery  is  leas  absurd  in  Its  economic  aspects  then  those  in  which  regulation  deliberately 
fraeaee  the  Industry  In  a  stats  of  technical  backwardness  In  order  to  hold  flehlng  pressure  dwn. 

The  North  Atlantic  case  also  Illustrates  the  futility  of  a  partial  approach  to  regulation,  even  in  the  bio¬ 
logical  senes .  A  great  deal  of  useful  Information  has  been  developed  regarding  how  various  mesh  sites  affect  the  yield 

of  damareal  stocks  In  the  North  Atlantic  arse,  largely  taken  by  trawls.  But  since  there  is  no  effective  limit  on  total 

effort,  the  gains  realised  have  been  dissipated  entirely  In  increased  effort  by  the  participating  natlona. 

Perhaps  the  most  frustrating  feature  of  this  situation  la  that  It  cannot  be  traced  to  Individual  Irrational¬ 
ity,  lgnoranca,  or  monopoly — tha  usual  whipping  boys.  From  tha  standpoint  of  the  Individual  fleet  or  nation  involved,  a 
move  to  lncraaaa  its  share  of  a  catch  fixed  by  natural  productivity  of  tha  stocks  or  by  rtgulatlons  would  produce  a  sig¬ 
nificant  gain  to  tht  Innovator  if  tvervone  else  atood  still.  But  everyone  else  must  be  well  aware  of  the  action  taken 
and  will  auffar  laaa  damage  If  they  expand  their  own  effort  accordingly,  even  though  the  overall  futility  of  the  combined 
expansion  la  apparent  ».o  everyone.  There  la  more  than  a  glimmer  of  truth  to  the  akgvsaent  that  the  really  low  coat  pro¬ 
ducer  sight,  tharafora,  benefit  by  “fishing  everyone  else  off  the  tea."  The  problem  le  that  everyone  cannot  increase 
yields  simultaneously .  Until  this  can  ba  driven  home,  tha  possibility  of  laalltlng  all — or  even  a  meaningful  portion — of 
tha  real  potential  of  the  living  resources  of  the  sea  la  remote.  No  combination  of  limitation*  on  fiahlng  mortality,  how¬ 
ever  Ingenious,  cam  avoid  exceaslvm  entry  and  economic  waste  unless  explicit  steps  are  taken  to  prevent  It.  Despite  the 
obvious  advantages  of  what  la  literally  "something  for  nothing"— achieving  tha  same  or  greater  output  at  lower  cost--ifc 
has  not  been  possible  to  follow  this  course  In  any  major  International  fishery.  kfh/7 

Tha  North  Atlantic  case  offers  a  good  illustration  of  acme  cf  the  obstacle*  to  tha  development  of  a  control¬ 
led  entry  fishery .  Note  that  none  oi  cheat  can  refute  the  cantral  proposition  that  If  we  catch  the  same  or  greater  quan¬ 
tity  of  flah  with  a  Blatant  lally  smaller  effort  we  are  better  off.  The  problems  deal  entirely  with  th#  distribution  of 
the  proceede—but  they  are  no  laaa  sever*  on  that  account.  In  the  Northwest  Atlantic,  for  example,  the  Canadian  position 
la  am  uneasy  one  In  two  respects.  First,  In  an  effort  to  protect  aiveraly  depressed  isolated  fiahlng  communities  in  the 
Merit ime  Province*  and  Newfoundland,  Canada  followed  for  decade*  a  policy  of  prohibiting  more  efficient,  larger  scale, 
fishing  vessels.  Aa  a  result,  it  la  felt  by  many  that  th*  Canadian  thare  of  tha  Northwest  Atlantic  catch  hae  not  yet 
rtached  a  level  at  which  Canada  would  be  willing  to  aattla  d<n/n  to  a  long  ttrm  management  program,  The  aerlouaneaa  of 
rha  situation  la,  of  course,  accentuatad  by  the  tact  that  limited  outward  mobility  of  labor  from  Newfoundland  and  the 
relatively  aparae  opportunities  for  industrial  development  bxeed  on  resource*  other  than  timber  and  flah  in  both  Newfound¬ 
land  and  the  Maritime*  make  tha  fishery  a  serious  political  aa  well  aa  economic  problem  In  Canada. 

The  Russians,  on  the  uthar  hand,  have  been  rapidly  increasing  their  share  of  the  catch  fros  the  North  Atlan¬ 
tic  in  recant  years.  Since  tha  Soviet  Union  la  using  the  latest  type  of  larg*  scale  fishing  and  floating  processing 
equipment,  it  cay  veil  appear  that  it*  Interest*  would  best  be  aerveJ  by  continuing  lli«  statue  quo,  even  at  coat  oi  some 
reduction  in  total  yields,  if  the  Soviet  share  could  be  increased  significantly  in  the  interls.  Poland  la  alao  in  the 
process  of  axpaadlng  a  deep  sea  flee*  capable  of  fiahlng  almost  anywhere  in  Atlantic  waters,  and  obviously  would  prefer 
that  aa  much  as  possible  of  the  catch  required  to  utilise  th*  new  fleet  fully  come  from  the  more  accessible  North  Atlan¬ 
tic  groixids-  Iceland  and  Norway  are  both  heavily  dependent  on  exports  of  processed  flah  from  the  North  Atlantic  to  main¬ 
tain  balance  of  payment*  equilibrium,  and  both  are  dependent  on  relatively  small  veaaela  cf  limited  range  that  could  not 
ba  deployed  affectively  to  other  areas  if  entry  to  the  North  Atlantic  should  be  closed  end  gear  reduction  programs  Insti¬ 
tuted. 

On  the  Pacific  aide,  the  conflict*  art  simpler  but  still  deep  running.  At  rlok  of  some  oversimplification, 
the  situation  looks  roughly  like  this.  The  United  States  and  Canada,  with  relatively  high  wage  structures  and  long  dis¬ 
tances  to  central  markets,  ar*  exploiting  fully  oaly  the  high-valued  species — aalnon,  halibut,  and  king  crab.  They  are 
making  only  light  us*  of  the  huge  efocke  of  groundfleh  In  the  Northeast  Pacific  and  the  Bering  Sea.  The  Soviet  Union  and 
Jepam,  on  the  other  hm*d,  face  preference  schedule*  thet  dictate  the  desirability  of  using  large,  highly  efficient  fleets 
to  catch  large  quantities  of  grouodflsh,  and  would  ba  little  concerned  if,  In  the  process,  halibut,  king  crab,  or  other 
high-priced  hut  reletivtly  r care*  specie*  were  decimated.  Note  thet  neither  aide  la  Irrational  lr.  any  sans*  of  the  word, 
from  the  standpoint  of  the  individual  national  Interest,  each  country  makes  good  sense  In  Its  arguments. 

Thtrs  la,  of  count,  a  sowd  answer  to  all  of  these  apparently  insoluble  conflicts.  Each  argument  rests  on 
tbs  amaimq>t ion  that  other  nations  do  nothing  In  return.  The  rice  to  increase  one’s  share  by  building  more  veaaela  (or 
larger,  faster,  or  mo"*  efficient  unit*;  and  the  frantic  scramble  to  obtain  Internationally  salable  fish  commodities  for 
foreign  exchange  purposes  arc  bound  to  be  mutually  dafaatlng  unless  the  combined  objectives  are  compatible  with  the  bio¬ 
logical  limitations  on  •‘be  productivity  of  the  stock*  exploited.  But  clearly,  thla  la  not  the  came.  The  plana  of  ea zh 
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nation  for  expansion  are  being  frustrated  by  plana  of  others  to  do  the  same  rhlng.  The  visaing  Ingredient  la  the  absence 
of  a  single  authority  that  can  assure  compatibility  of  the  production  plans  of  Individual  and  national  participants  with 
the  yield  capabilities  of  the  resources  In  question. 

These  are,  to  be  sure,  imposing  obstacles.  But  If  the  questions  raised  arc  rephrased  In  More  relevant  forma, 
the  prospect  for  reasonable  and  feasible  policies  looks  much  less  forbidding.  The  first  step  la  recognition  that  each 
nation  faces  a  choice--not  between  what  it  would  like  to  have  and  the  present  situation,  but  rather  between  what  It  might 
achieve  under  a  second  best  international  agreement  and  what  little  !t  would  moat  certainly  realise  In  the  future  under 
the  depletion  of  physical  stocks  and  rapidly  increasingly  economic  coat  occasioned  by  unrestricted  entry.  tn  effect,  I 
would  argue  that  there  is  a  substantial  bargaining  range  within  which  the  least  acceptable  ^mpromlse,  as  viewed  by  any 
single  nation,  would  still  leave  it  better  off  than  under  a  continuation  of  the  present  n  of  the  high  seas  fisheries. 

If  entry  to  all  marine  fisheries  remains  unrestricted,  we  are  faced  with  two  groups  of  alternatives.  On  the 
one  hand,  we  may  initiate,  under  the  provisions  of  the  Convention  on  Fisheries  and  Living  Resources  of  the  High  Seas, 
programs  that  assure  continued  physical  productivity  of  tnese  resources  (or  at  least  slow  down  the  rate  at  which  that  pro¬ 
ductivity  Is  eroded).  To  the  extent  that  cult lnat lonal  agreements  can  be  reached  under  Che  Convention,  they  promise  some 
benefit  to  conskene.'s  hv  assuring  a  higher  output  than  would  otherwise  be  forthcoming,  but  they  provide  no  assurance 
against  dissipation  of  all  the  potential  gains  from  wise  scientific  management  by  the  attraction  of  excessive  amounts  of 
Ua'.l%  gear.  If  we  were  wise,  honest,  ai.d  lucky,  we  might  get  a  repetition  of  the  halibut  case;  If  not,  of  the  whaling 
fiasco. 

The  second  alternative  i»  to  flaunt  the  Convention  and  follow  either  of  two  courses :  destruction  of  the  re¬ 
source,  In  an  economic  If  not  a  biological  sente;  or  unilateral  action  by  the  Individual  coastal  states  to  protect  at 
least  some  fisheries  from  this  kind  o  f  disorderly  degradation.  As  Dr.  Chapman  has  argued  persuasively  in  a  number  of 
papers,  tlie  creation  of  a  aeries  of  national  lakes  In  the  open  aeac  offers  no  real  solution  to  fishery  management  prob¬ 
lems.  Apart  from  the  fact  that  fish  appear  unable  to  recognise  national  boundaries  and  are  likely  to  be  mobile  across 
any  that  can  be  drawn,  there  are  many  areas  in  the  world  in  which  sensible  jurisdictional  boundaries  simply  cannot  be 
drawn  by  unilateral  extension  of  territorial  waters  Into  special  fishing  tones. 

What,  then,  can  be  suggested  In  the  way  of  practical  alternatives?  It  would  appear  that  they  must  meet  the 
following  essential  tests:  (1}  a  program  geared  to  a  continuing  scientific  appraisal  of  the  stocks,  their  yield  poten¬ 
tial,  and  the  present  and  prospective  adjustment  of  fishing  effort  to  that  potential;  (2)  analysis  of  technologically 
efficient  ways  of  exploiting  these  resources,  using  efficiency  in  the  dual  sense  of  the  right  type  of  fishing  unit  and  the 
minimum  nunfcet  of  such  optlmisn  units  required  to  harvest  continuously  the  proper  catch;  (3)  an  orderly  method  of  dealing 
with  potential  new  entrants;  (4)  an  orderly  method  of  distributing  tha  catch  among  participating  nations. 

It  rust  be  pointed  out  at  the  outset  that  there  exists  no  basis  in  science  or  In  economics  that  will  Jtkstlfy 
objectively  any  given  division  of  the  spoils  among  pre-.^nt  and  potential  participants  in  a  hlRh  seas  fishery.  But  is 
this  necessarily  critical?  The  partially  successful  management  program  in  the  Fjaser  River  salmon  case  appears  to  have 
met  this  problem  head  on  with  reasonably  good  results.  In  the  case  of  the  Fraser  River  salmon  fishery,  the  catch  is 
Bltr.ply  divided  equally  between  Canadians  and  Americans.  There  Is  no  ground  for  this — historical,  Scientific,  economic, 
or  anything  el9e.  But  no  one  could  deny  that  It  has  a  nice  ring  of  fairness  about  it  that  made  it  More  acceptable  than 
any  specific  technical  justification  could  have  done.  At  the  opposite  end  of  the  spectrum,  one  of  the  reasons  for  the 
disaster  In  the  Whaling  Convention  was  certainly  the  unwillingness  of  nations  engaging  in  the  operation  to  agree  (or  ad¬ 
here)  to  ahares  consistent  with  the  productivity  of  the  stocks. 

My  basic  point  is  a  simple  one:  any  attempt  to  relate  specific  shares  of  s  miu.^Aed  fishery  with  scientific 
findings,  economic  factors,  or  any  other  objective  criteria  is  sheer  chicanery.  It  may  be  that  historical  position  in 
the  fishery  has  some  real  significance,  although  It  would  be  hard  to  regard  this  as  more  than  a  starting  point  for  bar¬ 
gaining.  But  the  world  la,  after  all,  full  of  areaa  of  disagreement  In  which  negotiations  to  reach  compromise  settlements 
are  successful  an  overwhelming  portion  of  the  time.  Wc  would  do  far  better  tc  negotiate  the  shares  as  s  matter  of  give 
and  take,  regarding  the  effort  as  well  worthwhile  in  the  Interest  of  achieving  far  more  economic  gain  from  marine  re¬ 
sources,  than  to  wrangle  endlessly  over  a  scientific  basis  for  the  division  that  docs  not  cxlat  and  vhete  such  argument 
in,  more  often  than  not,  a  cloak  for  the  expansion  plans  of  a  particular  nation  or  group  of  nations. 

Finally,  it  is  trite  but  essential  to  point  out  that  while  the  difficulties  of  unscrambling  eggs  sre  severe 
Indeed,  an  omelette  can  be  made  by  a  skilled  cook  without  too  much  difficulty.  In  short,  very  serious  problems  of  equity, 
national  pride,  and  economic  welfare  ere  at  stake  in  the  rearrangement  of  existing  fisheries  to  reduce  excess  capacity 
and  to  put  exploitation  on  a  more  rational  basis.  But  there  are  also  developing  fisheries  In  almost  every  part  of  the 
world  which  have  not  yet  reached  the  position  where  effort  must  be  reduced  to  realize  a  fair  portion  of  the  potential  net 
economic  yield  available.  While  we  are  struggling  with  the  more  difficult  problem*  of  the  fisheries  already  heavily 
overcapitalized,  we  should  not  lose  sight  of  the  urgent  need  to  establish  rules  of  the  game  under  which  we  would  prevent 
the  development  of  such  ridiculous  situations  in  those  emerging  fisheries  now  In  the  stages  of  early  development. 


DISCUSSION 

1,  Assuming  a  program  of  national  quotas  for  certain  apeclat  waa  sought  by  the  United  States,  why  would  countries  such 
as  the  Soviet  Union  agree  to  such  a  tchase?  First,  because  It  might  limit  their  present  efforts  and,  second,  because 
within  a  few  years  c?  expanding  effort,  they  sight  justify  an  ever,  treater  proportion  of  the  total  catch  chan  would  be 
justified  under  the  present  take.  Presumably,  under  a  national  quota  system  the  Soviets  could  catch  that  portion  of  the 
total  allotted  to  them  at  even  leas  cost  per  unit  than  at  present,  but  the  total  voluaa  might  be  smaller. 
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DISCUSSION  (continued) 

2.  Unde r  a  national  quota  system  each  nation  would  be  free  to  acquire  Its  share  of  the  total  under  any  ayaten  which  It 
saw  111  to  adopt.  One  ayutca  sight  be  that  based  on  economic  efficiency  which  implies  limitation  of  entry  Into  the 
fi  'rhlng. 

).  Nat  Iona  seldom  are  moved  to  adopt  major  change*  in  their  way  of  doing  things  unless  there  1*  a  "horrible  alternative" 
facing  them  if  they  continue  things  aa  they  are.  In  the  caae  of  national  quotas  It  lust  at  least  be  pointed  out  that  the 
states  Involved  are  considerably  better  off  with,  than  without,  some  International  agreement. 

4.  Still  amthar  approach  to  tha  problem  of  rational  use  and  distribution  of  world  fisheries  is  through  the  development 
of  a  regional  or  world  authority  that  could  manage  a  fishery  aa  If  It  were  the  landlord  and  could  lease  or  license  or 
have  auctions  for  rights  to  exploit  the  marina  resources.  The  primary  rationale  for  this  la  that  it  would  permit  an  effi¬ 
cient  form  of  exploitation;  there  would  still  be  the  question  of  distribution  of  the  revenue. 
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DISTRIBUTION  OF  FISH  RESOURCES  OF  THE  HIGH  SEAS: 

FREE  COMPETITION  OR  ARTIFICIAL  QUOTA? 

Shlgeru  Ode 

Professor  of  Internet ional  Lew 
Tohoku  University,  Jepen 

It  is  certainly  a  great  honor  for  a  specialist  in  international  lew  to  be  invited  to  talk  at  thle  Institute. 

I  ex  very  pleased  to  be  able  to  arrange  ay  visit  here  on  ay  way  back  to  Japan  fro*  Geneva,  where  I  participated  aa  a 
legal  expect  in  the  work  of  the  Group  of  Experts  on  Marine  Science  and  Technology  set  up  by  the  United  Nations  in  accord¬ 
ance  with  lta  General  Aasewbly  resolution  last  year.*  Today,  !  would  like  to  talk  very  briefly  about  the  problem  of  die* 
tribution  of  fish  resources  of  the  high  aeaa.  I  talked  on  this  subject  In  1962.2  It  has  been  ay  concern  for  the  past 
several  years.1 * 3  However,  I  still  cannot  find  any  solution  to  it.  Today,  1  will  not  propose  any  solution,  but  simply  put 
s  question  for  your  consideration. 

For  the  past  several  decades  a  nuobcr  of  conventions,  bilateral  or  multilateral,  have  been  concluded  with  a 
view  towards  conserving  fish  resources  of  the  high  wee*.  The  idea  that  ■  state  has  a  general  legal  obligation  to  promote 
conservation  of  fish  resources  was  Innovated  by  the  Geneva  Convention  of  1938  on  Fishing  and  Conservation  of  the  Living 
Resources  of  the  High  Seas.  This  convention,  which  was  adopted  by  the  overwhelming  majority  of  forty-five  votes  to  ona 
with  eighteen  abt  tendons  was  brought  into  force  on  March  20,  1966. 

The  1938  Geneva  Convention  la  noteworthy  in  several  respects.  First,  concrete  duties  of  fishing  states  are 
provided  for  in  detail  In  thlt  convention.  A  state  whose  nationals  are  engaged  in  fishing  any  stock  of  fish  shall  adopt 
for  its  own  nationals  measures  for  the  conservation  of  such  a  stock.  If  the  nationals  of  two  or  mors  states  are  engaged 
in  fishing  the  amae  stock,  these  atatea  shall  enter  Into  negotiation  with  a  view  to  arriving  at  an  agreement  to  prescribe 
for  their  respective  nationals  the  necessary  measures  for  the  conservation  of  Che  atock.  The  newcomer  state  la  to  apply 
to  lta  own  nationals  the  existing  measures  which  have  beer  taken  by  other  fishing  states.  Secoodly,  the  convention  sets 
forth  a  nrv  concept  of  the  special  Interests  of  the  coastal  state  in  the  conservation  of  •ffahore  fish  resources.  Tne 
coastal  state,  whose  nationals  may  not  even  be  engaged  in  fishing  off  Its  coast,  la  entitled  to  participate  with  other 
fishing  states  in  any  conservation  measure  applicable  to  offshore  fisheries.  Thirdly,  the  convention  has  some  provision* 
concerning  compulsory  settlement  of  differences  among  the  states  concerned.  This  provision  contemplates  the  establish¬ 
ment  of  md  hoc  commissions,  called  special  commissions,  each  consisting  of  five  members,  who  must  be  well  qualified  per¬ 
sona  bsing  nationals  of  states  not  Involved  in  the  disputes  and  specialists  in  legal,  administrative  or  scientific  ques¬ 
tion*  relating  to  fisheries.  The  procedure  of  the  special  commissions  la  obligatory  and  their  decisions  are  binding  upon 
the  disputant  ste'e*.  The  special  commissions  so  established  are  empowered  to  decide  upon  the  necessity  of  conservation 
and  reasonableness  of  oncrete  conservation  measures.  In  a  sense,  the  embodiment  of  the  ides  of  compulsory  aettlemant 
of  dlaputen  j  ihi  mo*'  commendable  feature  of  this  convention.  There  is  no  doubt  in  this  way  that  the  Geneva  Convention 
of  1958  la  commendable  for  the  conservation  purposes. 

In  ay  opinion,  however,  we  are  now  faced  not  only  with  the  problem  of  hw  to  conserve  fish  resource*  of  the 
high  sea*  from  extinction,  but  also  with  the  problem  of  how  to  distribute  them  among  the  nations,  aach  of  which  naturally 
wants  to  maximise  lta  own  share  even  in  sacrifice  of  the  interest  of  other  nations.  The  latter  question  does  not  fall  at 
all  into  the  scope  of  the  Geneve  Convention,  and  we  ehould  not  exaggerate  the  significance  of  the  ctmvention  for  solving 
thiB  important  problem  relating  to  the  high  seas  fisheries.  I  would  like  to  demonstrate  this  problem  of  distribution  of 
fish  resources  among  the  nations  in  more  concrete  ways. 

No  st-tc  categorically  objects  to  conservation  measures  aa  the  goal  of  conservation  to  serve  the  common  inter¬ 
est  of  all  nations.  Generally,  conservation  measures  impose  their  burdens  equally  upon  all  signatory  states.  Each 
nation  complies  with  the  same  restriction  as  to  fishing  methods  made  applicable  to  all  signatory  powers  for  the  purpose 
of  conservation.  It  is  the  actual  fferences  In  the  flat  *.ng  technology  or  economic  power  of  aach  state  and  not  any 
iegai  institution,  which  dictates  w  raring  catches  for  each  atate.  Free  competition  In  fishing  is  not  denied  within  the 
limitation  prescribed  on  scientific  bases  in  order  to  promote  conservation.  The  idea  of  equal  accaaa  to  fisheries  and 
cquml  limitations  on  fishing  la  theoretically  fundamental  to  the  conservation  program  to  be  provided  for  in  each  agree¬ 
ment  between  the  ststes  concerned.  The  imderlylng  rationale  of  free  competition  la  one  of  the  basic  values  endorsed  by 
modem  history  in  many  fields.  However,  the  principle  of  frae  competition  among  states  was  applied  only  where  the  de¬ 
mands  upon  the  resources  did  not  overwhelmingly  exceed  the  amount  of  allowable  catch,  and  conservation  measures  were  im¬ 
posed  in  terms  of  certain  restrictions  ^>n  permissible  fishing  appliances,  fishing  seasons,  or  fishing  araas.  If  a  tunda- 
ltal  change  in  clrciastancee  occurs,  each  atate  will  undoubtedly  be  Inclined  to  minimise  its  own  sacrifice  and  maxl- 
i r e  its  own  share  of  the  resources  invoking  any  reasoning  In  favor  of  prcfarentlal  distribution  of  resources. 

This  conflict  can  best  be  Illustrated  by  a  Simple  example.  If  the  demand  for  the  catch  of  a  certain  species 
ia  130,  and  prudent  conservation  practice  demands  that  .ne  total  allowable  catch  be  only  100,  the  burden  of  abstaining 
from  harvesting  the  extra  30  will  have  to  be  imposed  in  some  way  upon  the  states  concerned  In  exploiting  the  available 
100.  Each  state  can,  of  course,  freely  compete  In  fishing  within  the  total  allowable  catch  of  100.  Free  competition, 
however,  does  not  satisfy  the  states  with  less  advanced  technologies  and  economies,  or  the  states  which  so  substantially 
preempt  the  fisheries  concerned  that  fishing  by  any  newcomer  will  necessarily  decrease  their  own  catch.  In  such  cases. 


1  UN  Doc.,  CA  Rea .  2172  (XXI),  Decamber  6,  1966. 

^  Oda,  “Recant  Problems  of  International  High  Sea  Fisheries:  Allocation  of  Fishery  Resources,"  The  Philippine  Inter¬ 
national  Low  Journal.  Vol.  1  (1962),  pp.  310-19. 

3  Sec  Qua.  International  Control  of  Sea_  Resources  (Leyden:  A.  W.  Sythoff,  19b3),  Part  1,  Chapter  2. 

^  Official  Records  of  the  United  Nacl-ma  Conference  on  the  Law  of  the  Sea,  Vol.  II,  A/CON F.  13/38,  p.  139. 
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conflict  between  two  parti**,  both  of  wheat  may  agree  upon  the  desirability  of  coniervation  of  fleh  resource*,  cannot  be 
avoided.  On*  state  adhere*  to  traditional  argument*  of  frte  competition  In  fiahlng  on  the  high  tea*  aluce  It  consldara 
that  ita  own  technology  and  economy  can  bring  for  itself  a  larger  share  of  the  resources,  while  the  other,  seeking  to 
assure  itself  of  a  constant,  prefarably  large,  share  of  Che  resources,  will  Invoke  all  kinds  of  reasoning  In  attempting 
to  keep  it*  competitors  f row  exploiting  the  area*  it  considers  wost  important.  The  allocation  of  limitation*  has  in  fact 
•ads  it  difficult  and  sometime*  impossible  to  compromise  conflicting  national  interaat*  even  among  chose  state*  which  «re 
•oat  vitally  concernad  with  tha  conaarvation  of  reaource*. 

In  prlnclpla,  two  quit*  oppoaite  policies  ere  conceivable  for  the  allocation  of  fish  reaource*  of  the  high 
•ess.  (See  the  table,  Infra. )  The  one,  which  seems  still  to  have  a  sufficient  ground,  i*  to  leave  all  the  states  to  cow- 
pste  in  fishing  freely  among  thewaelvea;  within  the  limit,  of  course,  fixed  by  the  conservation  consideration. 

The  othar  la  undoubtedly  artificial  allocation,  as  preferential  shares  for  some  privileged  states  such  as 
coastal  atataa  or  the  ststsa  entitled  to  historical  titles.  The  latter  policy  la  materialised  in  the  North  Pacific  Fish¬ 
eries  Convention  of  1952  between  Canada,  Japan,  and  the  United  States,*  the  Northwest  Pacific  Fisheries  Convention  of 
1956  batween  Japan  and  the  Soviet  Union,  |ome  recent  arrangements  on  Antarctic  whaling,  as  well  as  the  Interim  Con¬ 
vention  on  Fur  Seals  In  the  North  Pacific,6  In  one  way  or  the  other.  In  ehese  arrangements ,  some  contracting  parties  have 
bean  auccaaaful  in  sacuring  preferential  shares  (sometimes  100  per  cent)  of  the  admissible  total  catch  in  some  high  seas 
areas ,  or  they  have  agraed  upon  dividing  rtaourcas  on  the  basis  of  a  rule  which  Itself  It  not  necessarily  baaed  upon  the 
prlnclpla  of  conaarvation . 


In  addition,  there  have  been  some  attempts  to  generalise  such  a  concept  of  a  preferential  share  to  some  specif¬ 
ic  atataa  under  special  condition*.  The  Geneva  Conference  of  1956  on  the  Law  of  the  Sea,  in  connection  with  the  problem 
of  conservation,  faced  the  very  difficult  questions  of  allocation  of  resources.  The  United  States  delegate  proposed  that 
axpreaa  rules  should  be  formulatad  to  regulate  the  practical  operation  of  the  abstention  formula.  But  this  formula  was 
not  approved  by  tha  conference.  The  idea  of  a  preferential  share  for  the  coastal  scat*  in  soma  special  cases  was 
strongly  advanced  by  the  delegate  of  Iceland.  This  idea  foirtd  support  among  many  countries  of  Asia  and  Latin  America, 
which  would  have  supported  any  concept  in  favor  of  the  interests  of  the  coastal  state.  The  proposal  was,  however,  re¬ 
jected. 0  Nor  did  the  Sacood  Geneva  Conference  of  1960  produce  agreement  on  a  preferential  share  for  specific  states. 
Although  there  is  no  cowmen  agreement  supporting  the  concept  of  artificial  allocation  of  fish  resource*  of  the  high  *esa, 
the  fact  cannot  be  Ignored  that  the  Idea  of  a  preferential  share  for  some  specific  state  has  met  with  acceptance  among  a 
number  of  states,  t  am  not  closing  my  eyes  to  the  fact  that  such  a  concept  will  be  inevitably  brought  up,  whenever  the 
stock  of  fish  resources  Is  so  extensively  exploited  that  Intensive  regulation  such  as  the  limitation  of  total  catch  is 
needed,  in  order  that  the  fish  stock  may  be  properly  conserved  from  extinction. 


In  spite  of  these  recent  trends,  however,  1  hesitate  to  support  any  generalltatlon  of  artificial  allocation  of 
fish  resources  among  the  nations.  1  am  quite  aware  that  free  competition  la  not  the  most  Ideal  solution  under  the  pres¬ 
ent  clrcvmwtancas ,  when  the  demands  of  each  nation  do  not  necessarily  coincide  with  Its  ability.  However,  it  is  also 
true,  on  the  other  band,  that  the  international  society  does  not  provide  for  any  super-national  authority  to  assure  the 
•tates  of  a  fixed  and  guarantied  portion  of  the  benefit  on  the  reasonable  basis  In  terms  of  the  general  Interest  of  the 
world  coMiaalty.  Thus,  the  concept  of  artificial  allocation  itself  will  not  provide  for  each  state  concerned  a  satis¬ 
factory  middle  ground  during  negotiation  on  the  amount  of  each  share,  unless  each  nation  le  guaranteed  to  be  entitled  to 
an  equitable  share  of  fish  resources  In  the  light  of  the  distribution  of  all  other  resources  which  it  anjoys.  Fully  ad¬ 
mitting  that  tree  competition  la  not  the  ideal  solution,  we  should  not  be  In  haste,  on  the  other  hand,  to  replace  the 
principle  of  free  competition — e  fundamental  and  well-grounded  rationale  In  modem  society — by  giving  Lip-service  to  the 
so-called  "equitable"  quota  of  flah  resources  of  the  high  seas.  Uc  do  not  live  In  an  age  where  there  Is  s  common  con- 
eenais  among  naciona  on  the  general  Interest  of  the  world  community,  or  where  each  state  Is  ready  to  sacrifice  Its  own 
interest  for  tha  benefit  of  the  world  community. 

I  once  wrote  several  years  ago,  as  follows:  ‘‘Let  It  suffice  for  the  author  to  state  that  the  problem  of  inter¬ 
national  fisheries  cannot  be  solved  solely  by  legal  techniques.  This  vesting  problem  will  require  more  comprehensive 
study  by  international  lawyer*  as  well  as  by  national  statesmen  than  it  has  received,  if  It  la  to  be  brought  to  a  satis¬ 
factory  solution."^  Either  because  I  am  too  incompetent,  or  because  the  problem  we  face  is  too  complicated,  I  cannot 
Dut  repeat  today,  whet  l  wrote  several  years  ago,  without  proposing  any  positive  solution. 


*  UN.  Treaty  Series,  Vol.  205,  p.  65. 

^  The  American  Journal  of  International  Law.  Vol,  53  (1959),  p.  763. 

'  u.9  Treaty  Saris*.  Vol.  161,  p.  72;  Ode  ana  Owsds,  "Annual  Review  of  Japanese  Practice  in  International  Law,  I  (1961- 
62),  II  (1963),  111  (1964),  IV  (1965),"  The  Japanese  Annual  of  International  Law,  Vol.  8,  p.  123;  Vol.  9,  p.  120; 

Vol.  10,  p.  74.  Vol.  11,  p-  . 

6  UN  Treaty  Serlea.  Vol.  314,  p.  105. 

^  See  Oda,  op .  c 1 1 .  .  supra .  note  3,  pp.  124-27. 
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DEEP  SEA  MANGANESE  NODULES: 

FROM  SCIENTIFIC  PHENOMENON  TO  WORLD  RESOURCE 


David  I.  Brooke* 

Chief, 

Dlvlelon  of  Economic  Analysis 
Bureau  of  Nines 

U.S.  Department  of  the  Interior 
Washington,  D.C. 

Ten  years  ago  the  presence  of  mangancse-baering  nodules  on  the  floor  of  the  deep  ttsen  basins  was  knom  to 

hut  a  few  oceanographers.  Today,  Chair  praaence  la  known  not  only  to  geologists,  but  to  mining  men,  internstlonsl  lawyers, 

and — through  nussarous  articlas  In  popular  news  media — to  a any  In  the  general  public.  Th Is  burst  of  attention  comes  with 
good  reason,  for  what  was  ones  a  scientific  curiosity  is  being  heralded  as  s  potential  source  of  manganese,  nickel,  copper, 
and  other  mecele  for  the  world's  Industries. 

But  the  fact  that  a  metal  exists,  even  in  very  sltable  quantities,  la  by  no  maans  sufficient  to  make  it  a  re¬ 
source  In  the  sense  that  It  can  be  ufod  commercially.  Ocean  water  la  a  reservoir  of  ell  the  metals  occurring  on  earth, 

and  one  that  la  freely  available  to  any  coastal  nation,  yet  except  for  magnesium,  no  primary  metal  Is  commercially  re¬ 

covered  from  see  water.  Despite  years  of  experimentation  end  hope,  the  oceans  remain  almost  as  intractable  as  they  were 
to  the  alchemists.  The  distance  from  scientific  phenomenon  to  world  resource  le  Indeed  large. 

Clearly,  then,  the  first  thing  to  ask  about  dssp  sea  manganese  nodules  la  whether  there  are  any  grounds  for 
thinking  that  thay  might  In  the  foreseeable  future  make  the  transition  from  phenomenon  to  resource.  Anticipating  my  quali¬ 
fied  but  affirmative  answer  to  this  question,  two  other  general  questions  follow.  We  must  ask  what  the  characteristics  of 
deep  eee  mining  are  likely  to  be.  And  we  must  ask  what  aorta  of  Institutional  arrangements  such  an  operation  will  ner  J  in 
order  to  operate  equitably,  eff<cl«ntly,  and  without  conflict.  The  latcar  two  questions  art  interrelated,  but  they  aro 
distinguishable.  Whereas  one  Involves  a  sort  of  best  guess  about  ths  kind  of  mining  operation  that  la  likely  to  emerge 
regardless  of  the  International  regime,  the  other  Involves  the  choice  emong  those  regimes  and  the  Influence  chat  each  may 
bear  cm  the  efficiency  of  production  and  the  distribution  of  returns. 

Of  course,  as  statad,  the  three  questions  have  technologic,  economic,  and  political  dimensions.  My  own  limit¬ 
ation#  even  more  chan  thoea  of  time  preclude  a  discussion  of  all  of  them.  In  order  to  emphasise  the  economic  dimension, 
let  me  delimit  the  questions  as  follows:  (1)  are  deep  sea  manganese  nodules  likely  to  become  a  commercial  resource;  (2) 
what  economic  characteristics  are  deep  see  mining  vmnturas  likely  to  exhibit;  and  (3)  what  institutional  arrangements  are 
meet  llkaly  to  promote  the  economic  efficiency  of  deep  see  mining.  Hies#  three  questions  correspond  to  the  three  main 
eactlona  of  this  paper  and  era  taken  up  In  order. 


Before  proceeding  to  Che  questions,  an  additional  prefatory  comment  is  called  for.  Consideration  of  the 
second  and  third  questions  would  be  vital  today  even  If  there  were  only  a  low  probability  that  deep  sea  manganese  would 
evmr  be  exploited.  1  cannot  agree  with  those  who  say  that  international  law  will  not  and  should  not  be  developed  until  a 
conflict  situation  has  arisen,  that  Is,  null  mining  has  actually  begin.  It  is  inconceivable  to  me  that  we  cannot  design 
lnstf tut  Ions  that  will  servm  to  guide  development  rather  than  to  follow  it.  By  waiting  we  may  Just  be  abstaining  fro® 
choice  In  favor  of  letting  the  circumstances  of  the  first  few  mining  ventures  determine  the  results.  Mora  seriously,  we 
may  be  promoting  conflict  in  a  world  already  too  burdanad  with  it. 


Sea  Hanxanese  Nodules  as  a  World  Resource 


What  le  e  "Resource"? 


There  le  no  an> lrely  satisfactory  definition  of  the  word  resource .  It  does  not,  on  the  one  hand.  Imply  that 
•  »*t«rial  ■»»*  ba  producible  et  a  profit  today  using  present  technology,  nor  does  it,  on  the  other  hand,  encompass  all 
possible  sources  regardless  of  how  lean  or  how  deep  In  the  earth.  As  generally  understood,  the  term  resources  falls 
bs tween  these  two  extremes;  It  refers  to  s  material  chat  may  someday  be  exploited  given  moderate  changes  in  economic  con¬ 
ditions  and/or  reasonably  expectable  technologic  advances.^ 

For  our  purposes  it  is  convenient  to  propose  s  somewhat  sharper  definition.  Let  us  say  that  a  resource  is  a 
material  that  may  or  may  not  be  exploitable  sc  today's  technology  and  today's  prices,  but  that  is  sufficiently  close  to 
•xploltmblllcy  that  it  axerts  some  influence  on  price.  This  added  criterion  is  an  attempt  to  be  more  specific  about  the 
dimension  of  the  future  economic  conditions  or  technologic  advances  that  can  make  the  material  exploitable.  The 
efface  cw  price  may  be  direct,  as  when  prices  of  current  sources  are  forced  downward,  or  it  may  be  Indirect,  ns  when  buai- 
bsgln  to  consider  the  new  resource  In  their  decision  making.  Thus,  atomic  energy  hed  e  direct  effect  on 


•  This  paper  was  prepared  while  the  author  was  on  the  faculty  of  Berea  College,  Berea,  Kentucky. 

Known  sources  of  soma  metals  that  are  producible  et  e  profit  today  ere  called  Its  reserves  whereas  all  potentially  re¬ 
coverable  sources  of  that  metal  conatltute  its  resource  baae.  Thl§  terminology,  along  with  the  broad  use  of  the  term 
raa^xcae,  follows  that  proposed  by  Bruce  C.  Netschert  and  Hans  H.  Landeberg  in  The  Future  Supply  of  the  Maior  Metals 
(Washington  ,  D.C.:  Resources  for  the  Puture,  Inc.,  1961),  p.  3.  - ' - - — ~ 
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fossil  fuel  price*  loog  b«for*  It  became  commercial,  and  oil  ehala  1*  currently  having  *n  indirect  effect  on  the  itM 
market.  On  the  other  hand,  •••  water  (except  for  magnesium)  end  granite  are  oot  yet  resources;  explcltabllity  1*  too 
remote. 


It  1*  my  contention  that  deep  a*a  manganese  nodule*  ere  a  resource  in  thl*  ten* a  of  having  a  direct,  or  nor* 
likely  an  indirect,  Influence  on  price,  and,  convereely,  chat  other  alternative  manganese-bearing  materials  arc  not  rt- 
eourcea.  What  ia  the  evidence  for  auch  a  position?  In  order  to  answer,  we  auat  Investigate  two  thing*;  the  demand  for 
manganese,  including  both  present  uses  end  possible  aubetltutea,  and  the  supply  of  manganese,  including  both  current 

sources  and  potential  alternative  sources  (of  which  deep  eta  nodules  are  only  on*).  Each  limb  of  manganaa*  economic*  h«* 

numerous  ramification*,  but  they  auat  be  treated  in  very  eimmary  fashion  here.^ 

Manganese  Demand 

Consider  demand  flret.  Th*  main  use  of  manganese,  accounting  for  some  95  per  cent  of  it*  cons— ptloa,  1*  as 
an  additive  metal  in  ate* leaking,  it  serve*  primarily  to  reduce  a  kind  of  brittleness  called  hot  shortness  that  la 
caused  by  *xcea*  sulfur.  Co— on  carbon  steel  contain*  about  one  half  of  on*  per  cent  manganese.  Substitutes  can  be  found 
for  each  of  tha  functions  manganese  serves  in  steel,  but  no  other  material  does  ao  much  yet  coete  *o  little.  Whereas  man¬ 
ganese  seldom  costa  more  ban  4c  per  pound,  possible  substitutes,  such  a*  the  r*r*-c«rth  metal*  and  vanadium,  cost  upward 
of  $1  oer  pound.  Though  it  ia  po*aible  that  economies  in  use  will  cause  the  cons  veapt  ion  of  manganese  par  ton  of  ptael  to 
decline  In  the  future,  all  projection*  indicate  a  continuing  riae  in  the  total  demand  for  manganaa*  because  of  growth  in 

steel  production  around  the  world.  Demand,  then,  looks  favorable  to  the  prospects  of  deep  aca  mining  or  of  other  alterna¬ 

tive  manganese  resource*. 

Manganese  Supply:  Current  Source a 

Turning  to  tha  supply  aide,  howevmr,  w*  find  a  different  picture.  Current  source*  of  supply,  i.a.,  existing 
mints,  appear  quire  adequate.  Modem  manganese  mines  contain  vast  quantities  of  high-grade,  low-coat  reserves;  they  can 
continue  to  produce  at  high  rates  for  many  years  to  coma.  In  fact,  tha  newer  mines  arc  really  little  mors  than  earth- 
moving  operations  In  which  enormous  bed*  of  near-surface  manganese  ore  are  recovered  by  bulldotere  and,  after  tome  con¬ 
centration,  are  moved  directly  to  a  port.  True,  some  of  these  mints  have  coat  as  much  as  $100  edlllon  to  bring  into 
production,  but  they  contain  to  much  ore  that  it  is  doubtful  whether  the  investment  per  too  of  reserve  la  any  hlghar  than 
It  was  In  the  past.  In  a—,  while  tha  demand  for  manganese  is  strong,  there  is  no  present  need  to  turn  mvay  from  current 
source*  of  supply  laileaa  and  until  one  of  the  alternative  sources  turns  out  to  be  as  cheap  as,  or  chaaper  than,  conven¬ 
tional  mlnee. 

Manganese  Supply:  Alternative  Sources 

With  these  projections  in  olnd,  we  are  In  a  position  to  consider  alternative  sources.  Generally  speaking, 
there  are  two  aorta  of  potential  resources  tor  any  mineral  commodity.  First,  there  are  low-grade  sources  that  arc  simi¬ 
lar  to  deposits  being  mined  today  but  in  which  the  metal  la  laa*  concentrated.  Second,  there  are  non -cun vent  Iona 1 
sources  from  which  metal  hea  not  in  the  past  beeu  commercially  recovered.  Low-grade  aourcea  of  manganese  in  this  country 
Include  deposits  in  Maine,  South  Dakota,  Arltona,  and  Minnesota.  There  are  also  at  least  two  non -conventional  sources: 
manganese-bearing  slags  produced  as  a  waste  product  during  ateelmsking  and  the  deep  sea  nodules. 

At  the  risk  of  soma  oversimplification,  the  prospects  for  secondary  recovery  from  slags  and  for  mining  lew- 
grade  deposits  will  be  dismissed  with  Juet  a  few  sentences.  The  possibility  of  secondary  recovery  arises  because  the 
open-hearth  process  of  steelmaking  is  so  inefficient  In  Its  use  of  manganese  that  slags  — y  contain  mors  than  10  per  cent 
manganese.  Unfortunately ,  despite  the  fact  that  this  source  la  found  right  at  steel  plants,  the  silicate  metallurgy  of  a 
slag  requires  special  refining  procedures  that  slgnl f lean r ly  raise  the  coxts  of  recovery.  Moreover,  the  basic  oxygen  con¬ 
verter,  to  which  atael  makers  are  rapidly  switching,  is  far  more  efficient  In  lea  uae  of  manganese,  and  B-O-F  slags  rarely 
contain  more  than  5  per  cant  manganese.  Much  the  same  conclusion  applies  to  the  lew-grade  deposits.  While  a  small 


i  The  active  market  and  riaing  prices  for  privately  held  parcels  of  oil  shale  land  in  Colorado  provide  evidence  of  this 
Indirect  effect.  Aa  a  matter  of  fact  despite  their  completely  different  geology  and  geography,  the  economic  similarities 
between  deep  sea  manganese  and  oil  shale  are  marked.  Both  have  been  known  for  some  time  but  never  successfully  exploited 
deposits  of  each  can  be  delineated  relatively  easily  ao  that  greater  uncertainty  attaches  to  recovery  methods  than  to  the 
resources;  both  will  require  large  capital  Investments  before  exploitation  is  possible;  end  neither  is  likely  to  attract 
any  but  the  largest  firms.  These  corn on  economic  characteristics,  which  will  be  discussed  below  for  the  nodultg,  suggest 
that  there  may  be  similarities  in  the  public  policies  applicable  to  oil  shale  and  to  deep  aea  manganese. 

^  For  a  more  complete  discussion  of  these  aspects  of  manganese  economics,  see  David  B.  Brooks,  Low-Grade  and  Nonconven- 
tlonal  Sources  of  Manianese  (Baltimore;  The  John  Hopkina  Press  for  Resources  for  the  Future,  Inc.,  1966).  This  book 
represent*  a  pilot  atudy  designed  to  see  whether  it  was  possible  to  clarify  the  concept  of  resources  for  the  case  of  a 
single  mineral  commodity. 
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NP|WHi  mi  Mag  industry  has  existed  in  thi*  country  f roe  lma  to  time,  largely  u  a  creature  of  artificially  high 
prices  during  oar  l.ae  nr  stockpiling  proiiaai,  non*  of  the  low-grade  deposit*  has  «v«r  produced  on  s  commercial  b*»t*. 

In  fact  r  coot  of  production  dais,  buid  on  many  year*  of  experimentation,  are  similar  for  the  two  sources.  Using  the 
cheap* «t  of  the  tested  pfocsssss,  and  allowing  for  further  technologic  progress,  It  would  cost  the  United  State*  about  $1 
extra  net  ton  of  steel  (an  Increase  of  sort  then  1  per  cent)  to  turn  either  to  domestic  deposits  or  to  slags  for  our  teens 
«®aae.*  thus,  the  coat  of  using  strictly  domestic  sources  of  a&nganese  would  turn  out  to  be  a  significant  cost  to  the 
economy.  Though  a  considerable  a i*i  wee  spent  by  the  government  to  Investigate  slags  and  low-grade  deposits,  the  major 
rational*  aid  not  derive  froa  any  feared  resource*  shortage  but  froa  the  security  problea  posed  by  our  dependence  on  for¬ 
eign  manganese  sines.  For  e  ni»b#i  of  reasons,  the  security  problea  carries  leas  weight  today  so  an  alternative  source 
aust  prove  itself  coaasrclally  or  not  at  all.  In  short,  neither  the  low-grade  deposits  not  the  slags  appear  to  be  re¬ 
sources  in  the  eene*  defined  above:  their  effect  on  aanganeae  prices  or  on  decislon-aaklng  by  aanganese  firms  is  nil. 

What  about  deep  tea  nodulee ,  then?  Are  they  an  alternative  whose  costa  of  production  are  close  enough  to 
high-grade  onshore  reserves  that  they  can  be  considered  as  a  aanganese  resource!  In  contrast  to  the  situation  Just  des¬ 
cribed,  there  are  grounds  for  being  leas  skeptical,  so  let  us  look  at  the  evidence  mors  carefully. 

For  owe  thing,  the  nodules  are  attracting  conalderable  attention  froa  lnduatry,  which  was  never  true  of  the 
Hags  or  low-grade  deposits.  Quits  a  n\ssber  of  American  firms  have  already  Invested  funds  in  research  on  the  geology  of 
the  nodules  sad  a  few  on  possible  mining  techniques;  others  are  studying  processing  techniques.  Within  the  past  vssr  the 
existence  of  a  "smooth ,  black  pavement"  of  nodules  on  the  Blake  Terrace  off  Southeastern  United  States  has  been  reported. 
Aligslnaut ,  a  4aep-dlvlng  rssssrch  submarine,  rods  on  its  whsslt  along  the  deposit#  and  recovered  staples  that  were  said 
to  be  batter  than  miniausi  commercial  grade  for  manganese  or# Other  relatively  high-grade  nodules  ware  recently  dis¬ 
covered  on  the  continental  shelf  only  fifty  miles  northwest  of  Vancouver,  British  Colvabla.6  Another  ares  of  research 
suggests  that  separation  of  tha  various  metallic  constituents  of  the  nodulte  nay  not  be  as  difficult  as  was  once  sup¬ 
posed.  Studies  by  Furstenau,  for  example,  give  grounds  for  hops  that  relatively  simple  processes  may  asks  a  multi- 
product  operation  feasible. 

Of  course,  few  of  the  firms  supporting  research  on  the  nodules  are  really  potential  deep  sea  miner*,  but 
this  is  not  the  point.  Deep  sea  manganese  beginning  to  figure  into  their  decislon-aaklng.  Moreover,  firms  in  other 
countries,  notably  Japan,  Australia,  the  United  Kingdom,  and  the  Soviet  Union,  are  conducting  similar  studies. 

1  would  also  maintain  that  tha  very  fact  that  conflicting  opinions  are  expressed  about  the  value  of  deep  sea 
nodules  indicates  that  they  must  be  taken  seriously.  If  someone  suggested  mining  the  moon ,  It  is  doubtful  that  anyone 
would  respond  with  figures  on  the  adequacy  of  conventional  rsaervea.  Such  responses,  which  abound  for  deep  ass  nodulee, 
are  generated  only  for  reasonably  possible  alternative  sources.  Almost  from  the  original  publication  of  engineering  cost 
estimates  by  John  Hero  la  1959,  the  feasibility  of  deep  sea  lining  has  been  a  matter  of  controversy.*'  While  the  quality 
and  quantity  of  metalliferous  material  in  deep  sea  nodule*  la  enough  to  make  any  lindlubber-alner  green  with  envy,  simple 
comparisons  neglect  the  meny  problems  that  aust  be  overcome  before  production  la  technologically,  to  say  nothing  of  eco¬ 
nomically,  feasible.  Depth  wf  overlying  wecer  of  course  tops  tht  list.  Despite  their  high  grade  in  many  places — they 
rum  up  to  50  per  cent  manganese  plus  several  per  cent  of  copper,  cobalt,  and  nickel— the  richeat  nodules  tend  to  occur  in 
the  despeat  water.  There  la  no  proven  technique  for  recovering  large  quantities  of  materiel  from  such  depths.  We  have 
had  only  limited  esparier.ee  with  hydraulic  dredging,  the  most  coamonly  suggested  technique,  and  still  less  with  tha  thou¬ 
sands  of  feet  of  hoea  and  problem#  of  positioning  that  full-scale  mining  would  entail.  Nor,  even  given  the  studies  noted 
above,  le  tha  technology  available  to  cope  with  the  fine  grain  else  and  Intimate  mixture  of  aetala  within  a  nodule. 

Despite  all  of  these  qualifications,  Investigation  of  as  much  coat  information  as  I  could  obtain  led  me  to 
conclude  that  deep  aanganese  nodulee  are  the  only  potential  resource  that  might  be  exploited  In  the  near-to-aiddle- 
tsrm  future,  and  that  to  a  considerable  extent  they  already  influence  business  decisions.*  This  does  not  mean  that  re¬ 
covery  of  manganese  froa  the  oceans  la  today  coaq>«titive  with  recovery  from  hi^h-grede  ore  deposits  of  the  conventional 
type.  Until  deep  sea  mining  is  actually  attempted,  the  question  of  competitive  standing  aust  remain  unresolved.  How¬ 
ever,  it  does  mean  that  research  on  the  poeslble  exploitation  of  deep  sea  nodules  has  gone  far  enough  to  make  them  the 
lowest  coat  alternative  aanganeae  resource  cf  any  aixe,  and  hence  fai  enough  to  put  a  firm  ceiling  on  the  long-run  price 
of  manganese — and  perhaps  cf  cobalt  and  nickel  as  wall.  The  price  cannot  rlac  higher  than  tha  cost  of  production  of  the 
nodules,  lapsed,  future  prices  could  well  be  lower  than  today's  price*  If  deep  sea  mining  becoaee  a  reality. 


*Ibld. ,  pp.  63-92,  111-13. 

^Engineering  and  Minina  Journal.  Vol.  167  (Ssptstber,  1966),  p.  156. 

Siloing  Engineering.  Vol.  19  (March,  1967),  p.  2r-. 

W.  Furstenau,  A.  P.  Herring,  and  K.  Hoover,  "Leaching  Manganese  Nodules  froa  the  Ocaan  Floor,"  Paper  presented  la 
1967  Annual  Heating  of  the  itrlcan  Institute  of  Mining,  Metallurgical  and  Petroleum  Engineers  (AIME) ,  Lot  Angeles,  Cal¬ 
ifornia.  See  also  Enalneerlna  and  Mining  Journal.  Vol.  166  (April,  1965),  p.  112. 

John  L.  Haro's  work  and  projections  are  moat  fully  presented  In  hia  book.  The  Mineral  Resources  of  the  Sea  (New  York: 
Elsevier,  1965).  For  s  more  recant  "progress  report"  by  Maro,  sea  "The  Future  of  Mining  the  Sea,"  Oceanology  Inter¬ 
national  (October,  1966),  pp.  73-6.  Two  of  the  bast  statements  that  question  the  prospects  for  dtep  sea  aanganeae  are  ea 
follows:  Cheater  0.  Ensign,  Jr.,  "Economic  Barriers  Daisy  Underseas  Mining,"  Mining  Enalneerlna.  Vol.  16  (September, 
1966),  p.  59;  and  T.  N.  Walthier,  Paper  presented  at  the  1967  Annual  Meeting  of  the  AIME,  Lot  Angeles,  California. 

*  Brooks,  op.  qlt. .  pp.  93-106,  120-22. 
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1 1  .  Economic  Characteristic*  of  Peep  Sea  Mining 

The  second  of  our  three  question*  ask*  about  the  economic  characteristic*  of  an  ongoing  deep  sia  wining  indus¬ 
try.  While  we  cannot  pretend  to  clairvoyance,  enough  Is  known  about  the  problem  and  Che  opportunities  to  derive  lose 
tentative  but  important  conclusion*.  Let  u*  consider  first  those  aspects  related  to  a  single  operation,  and  Chen  those 
that  will  become  Important  when  competition  develops  for  deep  sea  source*  of  supply. 

The  beep  Sea  Mining  Kira 

bo  far  as  each  individual  mining  venture  1*  concerned,  the  foremoat  consideration  is  the  high  Initial  invest¬ 
ment.  Figures  ranging  from  $30  to  $300  alllion  nave  been  suggested  as  the  amount  necessary  to  bring  a  deep  eea  mining 
operation  plus  associated  onshore  processing  facilities  into  production.  The  appropriate  figure  Is  probably  In  the  neigh¬ 
borhood  of  $100  million. 10  Certainly  this  is  high;  but,  neglecting  any  risk  premium,  the  large  volume  of  material  that 
would  be  available  to  *  single  ship  means  that  the  investment  per  ton  of  reserves  Is  no  greater  than  chat  for  an  onshore 
mine.  Moreover,  It  does  not  appear  that  investment  coat  is  very  sensitive  to  scale;  a  2,000  ton  per  day  operation  Is  not 
much  cheaper  than  one  designed  for  5,000  to  10,000  tons  per  day.  In  fact,  indications  are  that  investment  per  dally  ton 
is  still  declining  at  10,000  tons  per  da/.** 

In  partial  compensation  for  the  high  initial  investment,  s  deep  see  mining  operation  should  entail  relatively 
low  operating  costs.  Indeed,  given  the  lnltlsl  investment  and  the  risk,  a  mining  system  will  have  to  promise  lew  operat¬ 
ing  costs  if  It  is  even  to  be  considered.  Again,  published  estimates  are  highly  controversial.  But  tvo  factors  stand 
out.  First,  unit  operating  costa  at  all  stages  of  production  go  down  with  increases  In  output.  Tor  example,  the  coat  per 
ton  of  moving  solids  through  a  hose,  as  from  the  ocean  bottom  to  a  ship,  decreases  sharply  over  considerable  ranges  of 
throughput.  Second,  unit  operating  costs  for  the  more  likely  recovery  systesis  Increase  only  slowly  with  depth.  Hero  ha* 
estimated  chit  direct  ainlng  coats  for  a  hydraulic  dredge  will  range  from  about  §2.25  per  ten  in  1,000  fast  of  water  to 
$4.25  per  ton  In  15,000  feet.*^ 

rhe  tjln  factors  of  high  Investment  cost  and  low  operating  cost  suggest  strongly  chat  each  deep  sea  mining 
venture  will  have  to  be  relatively  large  in  scale.  Only  at  high  rates  of  production  can  such  investments  be  amortlted  In 
an  acceptable  length  of  time.  Typical  ratea  will  almost  surely  not  be  leas  than  2,000  tons  of  nodules  per  day,  and  they 
could  be  10,000  ton9  per  day.  Soae  20  to  50  per  cent  of  thia  tonnage  will  be  recoverable  metal,  which  placaa  each  daap 
tea  mining  operation  at  the  scale  of  the  largest  onshore  mines. 

Under  these  conditions  It  la  Impossible  to  Ignore  the  effecr  of  scale  on  the  prices  of  the  outputs.  Estim¬ 
ates  based  on  current  consumption  rates  in  the  United  States  indicate  that  a  ship  with  an  output  of  even  500  tons  per  day 
would  cause  the  price  of  cobalt  to  fall  and  that  at  rates  of  2,000  to  5,000  ton*  per  day  the  prices  of  nickel  and  mangan¬ 
ese  would  also  have  to  fall  in  order  to  clear  the  market.1*  Without  going  into  detail,  the  Implication  la  that  groea  rev¬ 
enue  will  be  considerably  leas  than  if  current  price*  could  be  assumed  to  remain  constant  after  deep  sea  mining  begins. 

Of  course,  the  price  effect  of  any  one  deep  sea  mining  venture  would  diminish  over  time  aa  consumption  ratea  Increased;  on 
the  other  hand,  pressure  on  prices  would  Increase  if  this  one  venture  proved  successful  and  competitors  entered  tne  field. 

To  some  extent  the  potential  price  effect  may  moderate  the  tendency  to  build  large-scale  ainlng  systems. 
However,  It  is  lass  likely  to  moderate  a  tendency  to  use  fully  whatever  capacity  is  available.  Near-capacity  rates  of 
production  are  tyflcal  of  system*  characterlted  by  high  investment  and  low  operating  coat*,  particularly  if  uni*,  operat¬ 
ing  costs  continue  to  decline  over  most  of  the  range  up  to  full  capacity.  The  object  Is  to  recover  more  of  the  Invest¬ 
ment  in  any  time  period  by  taking  advantage  of  the  low  coat  of  additional  units  vf  output.  Such  action  can  be  carried  so 
far  that  markets  are  totally  disrupted  and  the  resource  Is  quite  Incompletely  recovered,  Of  course,  profits  arm  apt  to 
be  minimal  under  these  conditions,  but  as  Christy  has  pointed  out,  even  if  prices  are  depressed  because  of  overproduction, 
rhe  anticipation  of  future  returns  might  well  be  sufficient  to  induce  nsrioas  to  establish  claims  and  operate  them  evan 
though  present  returns  were  unsatisfactory . ^  While  it  is  net  difficult  to  develop  institution*  to  prevent  a  race  to  ac¬ 
quire  claims  on  the  ocean  bottom  (see  page  3§  ,  thia  does  little  to  control  over  capitalisation  of  and  ova r-p reduction  from 
the  claims  that  are  acquired.  Thia  difficulty  almost  inheres  in  the  nature  of  the  resource. 

Competition  Among  Deep  Sea  Mining  Firms 

Turning  ius  to  the  broader  economic  conditions  that  will  develop  If  deep  sea  mining  proves  successful,  we 
can  identify  a  number  of  important  corollaries  to  the  points  juat  discussed,  corollaries  that  relate  both  to  considera¬ 
tions  of  economic  efficiency  and  to  those  of  Income  distribution. 


Brook  a  ,  op. clt .  ,  p.  99  and  references  cited  there. 

**  Based  on  data  given  by  Hero,  The  Mineral  Resources  of  the  Sea,  op . c 1 1 .  .  pp.  26B-7Q. 

*‘*Ibld. ,  p.  290;  the  aasuaeo  production  rate  is  about  4,000  tons  per  day.  See  also  H.  D.  Hess,  “The  Ocean;  Hlnlng'e 
Newest  Frontier,"  Engineering  and  Mining  Journal.  Val.  166  (August,  1965),  pp.  95-6. 

^Brooks,  op. clt. .  pp.  103-7.  Specifically,  the  estimate  was  that  a  single  ahlp  recovering  2,000  to  5,000  ton*  per  day 
of  nodules  containing  TSt  manganese,  Q.5X  cobalt,  and  2Z  each  of  nickel  and  copper  (a  relatively  rich  oodula,  but  one  that 
night  be  reapresentatlve  of  the  firat  type  mined)  would  force  manganeae  pricas  down  to  about  2-l/2c  par  pound,  cobalt  to 
$1.00  per  pound,  and  nickel  to  65t  per  pound.  These  estimates  were  based  on  the  price-consumption  relationships  as  they 
existed  about  1964  They  resulted  in  s  one-third  reduction  in  annual  groai  revenue. 

14  ,, 

Francis  T.  Christy,  Jr.,  Alternative  Regimes  for  the  Minerals  of  the  Sea  Floor,'  Proceedings  of  the  American  Bar  Asso¬ 
ciation  National  Institute  on  Marine  Resources,  June  8,  1967  (in  press). 
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Largtly  because  of  the  high  invcitacnt  coat  and  large  scale,  we  can  ksium  that  the  nuabir  of  mining  opera¬ 
tion*  will  be  Halted*  at  lcaat  Initially.  Certainly  rapid  expansion  into  deep  sea  mining  itself,  as  distinct  from  simply 
aMsrtlag  the  right  to  nine,  is  improbable.  Moreover,  only  firms  in  the  moat  highly  developed  nations  will  have  the  com¬ 
bination  of  technical  ability  and  financial  capacity  to  mount  a  deep  sea  mining  vantura.  Even  there,  joint  ventures  to 
increase  capability  and  reduce  risk  ere  to  be  expected.  Oligopoly.  If  not  monopoly,  will  be  the  rule,  and  the  resulting 
concentration  of  economic  power  must  raise  anew  all  of  the  old  questions  about  the  balance  between  galne  in  the  efficiency 
of  production  end  losses  in  the  force  of  competition.  It  is  unclear  where  the  balance  can  or  ehould  be  struck,  though  it 
Is  obvious  that  It  will  bs  far  from  that  which  currently  obtains  fer  the  fishing  industry. 

Actually,  in  terms  of  the  producing  firms,  all  of  this  will  entail  Just  e  continuation  of  past  trends.  Moat 
of  the  metals  recoverable  from  deep  see  manganese  nodules  ere  recovered  today  by  e  relatively  small  number  of  concerns 
from  the  advanced  coimtrles:  western  world  nickel  production  is  dominated  by  e  single  firm,  and  cobalt  and  copper  pro¬ 
duction  by  a  dosen  or  ao;  manganese  production  ha*  also  tended  to  become  concentrated  over  the  past  twenty  years.  The 
only  new  factor  will  be  the  entry  of  other  than  traditional  mining  firms  into  the  ptoduction  of  primary  metals.15 

If  ths  nationality  and  structure  of  producers  Is  not  likely  to  change  radically  with  the  advent  of  deep  sea 
mining,  the  nationality  of  production  may  change  sharply.  With  the  exception  of  thoae  in  the  Soviet  Union,  ell  of  the 
major  manganese  deposit*  of  the  world  occur  In  the  developing  nations.  From  Indie  to  Bratll  to  Morocco  to  Gabon,  mangan¬ 
ese  ore  provides  up  to  5  per  cent  of  the  export  earnings  of  developing  nations.  This  may  or  mav  not  create  e  problem. 

Deep  see  mining  could  develop  eo  slowly  that  no  country  would  lose  Its  sxport  markets.  Even  with  rapid  expansion  Into  the 
oceans,  the  deposits  in  certsin  nations,  Gabon  for  example,  are  so  rich  and  so  large  that  they  probably  would  not  suffer 
from  the  competition!  On  the  other  hand,  the  deposits  In  Ghana,  Morocco,  and  India  are  more  vulnerable;  s^n genes*  export 
earnings  for  these  countries  could  be  cut  to  sero  if  eea  floor  manganese  proves  commercially  attractive. 

Obviously,  the  exact  distribution  of  gains  from  deep  eea  mining  among  the  nations  of  the  world  will  depend 
upcm  the  international  regime  finally  adopted.  Several  groups  with  divergent  interests  can  be  readily  identified.  Unfor¬ 
tunately,  we  cannot  go  further  into  thaaa  matters  without  straying  beyond  my  self-imposed  limits,  though  It  is  clesr  that 
thay  will  have  much  to  do  with  the  political  feasibility  of  any  proposed  regime. 

However,  one  other  aspect  of  the  economics  of  deep  se*  mining  deserves  consideration  at  this  time,  vie ■ 
valuation  of  the  reaourcs.  Thia  becomes  a  problem  only  tc  the  extent  that  the  resource  la  limited.  If  a  resource  Is 
essentially  limitless  in  else.  Its  in-place  valus  drops  to  sero  because  there  ia  no  need  to  compete  for  It.  This  Is  the 
case  for  ocaan  watar  used  as  an  industrial  Input  In  most  locations.  It  is  not  likely  to  be  the  cue  for  de«.p  see  mangan¬ 
ese  nodules.  The  oft-repeated  statement  that  nodules  arc  forming  on  ths  ocean  floor  at  a  rate  faater  than  that  at  which 
thi  world  ia  consuming  maegantsa  ia  not  raally  of  much  practical  Importance,  w*  don't  mine  the  ocean  bottom;  we  mine  some 
small  portion  of  It.  Sea  floor  manganese  deposits  vary  greatly  in  grade,  pounds  of  nodules  per  square  meter,  depth  of 
overlying  water,  and  bottom  conditions.1^  They  also  vary  in  distance  from  markets  and  from  supply  porta,  as  well  as  in 
the  number  of  days  of  good  weather  that  can  ba  expected  at  the  surface.  In  this  respect  manganese  nodules  are  not  ao  dif¬ 
ferent  from  fish.  Deaplte  the  enormous  mass  of  fiah  In  the  ocean,  the  demand  is  for  certain  specie*,  and  they  ere  sought 
in  erase  where  the  coat  of  hinting  them  la  relatively  low.  For  manganese,  certain  nodules  in  certain  localities  will 
offsr  the  bast  commercial  opportunities,  and  competition  will  develop  for  these  deposits. 

Therefore,  ee  deep  see  mining  le  showr.  to  be  first  technologically  and  then  economically  feasible,  the  depos¬ 
its  themselves  will  come  to  have  value,  or,  to  be  more  specific,  the  right*  to  mine  the  deposits  will  come  to  have  value. 
Ths  valuation  process  will  take  note  of  all  the  factors  suggested  above  involving  quantity,  quality,  and  location.  Ir. 
fact,  If  a  markat  for  dtep  sea  mining  rights  were  established  with  enough  buyers  and  sellers,  the  value  determined  for 
each  section  of  the  ocean  bottom  would  approximate  the  capitalized  value  of  the  net  returns  obtalnsble  from  exploiting  the 
deposit.  Tht  higher  the  expected  returns  and  ths  lcwer  the  expected  costs  of  production,  the  higher  would  be  the  value  of 
the  deposit. 


Of  course,  with  a  new  resource  the  valuation  process  will  be  highly  approximate.  Sut  the  difficulties  of  es¬ 
timation  should  i.ot  be  overstated.  In  contrast  with  most  mineral  deposits,  oanganeoe  nodules  occur  as  a  surficial  layer 
(ao  far  as  the  ocean  bottom  la  concerned).  They  ere  visible  to  a  TV  camera,  and  it  may  prove  simpler  than  we  now  imagine 
to  mmke  the  necessary  estimates.  The  uncertainties  about  lining  and  processing  are  likely  to  be  greater  than  those  tbout 
the  resource  itself. 

The  valuation  process  is  of  critical  concern  because  It  has  to  be  operating  correctly  for  production  to  be 
efficient .  It  la  the  very  lack  of  a  market  for  fishing  riRhts  that  haa  led  to  the  inefficient  use  of  inputs  by  the  fish¬ 
ing  industry,  and  the  inefficient  delivery  of  outpute  to  the  consumers.  But  how  can  a  market  be  developed  for  manganese 
deposits  on  the  ocean  bottom,  or  alternatively,  what  mechanism  can  we  find  that  will  substitute  for  a  market?  These  are 
matters  to  which  we  must  nw  turn. 


15As  Thomas  A.  Wilson,  among  others,  haa  pointed  out,  the  lead  into  deep  sea  mining  is  being  taken  by  petroleum  and 
chemical  firms.  "Undersea  Mining:  Where  l>o  We  Stand  Today?,”  Engineering  and  Mining  Journal,  Vol.  166  (MAy  1965),  p.  63. 

lfc^tero.  The  Mineral  Resources  of  the  Sea,  op. clt .  .  pp.  127-241;  "Strategic  location  is  Key  Factor  In  Marine  Mineral  Re¬ 
covery,"  an  Interview  with  Walter  H.  Hibbard,  IktderSea  Technology  (January  1967),  p.  47. 


LSI-  2 


36 


Proceedings 


Tuesday,  Jim  27,  1967 


Slliion:  The  Need  for  Rulaa  end  Rights  in  the  Uee  of  the  See 


Brooke 


111.  Institutional  Arrangements  end  the  Efficiency  of  Deep  See  Minim 

Production  of  manganese  fro»c  the  o:een  bo t toe  will  involve  4  eerie*  of  operations  beginning  with  exploration 
and  ending  with  transportation  to  processing  end  consisting  plants  located  onshore.  Whatever  reglM  ie  designed  must  ac¬ 
commodate  all  of  thcea  steps,  and  eust  do  so  in  a  way  that  will  permit  production  to  be  efficient,  distribution  of  rttums 

to  fae  equitable,  and  conflicts  to  be  avoided.  It  goes  without  saying  that  the  regime  suet  also  be  politically  acceptable 

to  enough  nations  to  insure  wide  acceptance.  A  number  of  authors  have  discussed  possible  reglaes  In  Just  these  terms. 17 
The  Suggestions  range  froe  a  aort  of  lsletes-falre  flag  nation  or  rule-of -capture  approach  through  nationalisation  of  the 
ocean  bottoa  (perhaps  by  extenalon  of  the  continental  ahelf  doctrine)  to  Internationalisation  under  the  aegis  of  the 
United  Hattons  or  aoaa  other  International  agency. 

While  it  la  tempting  to  tilde  off  into  discussion  of  the  enormous  issues  posed  by  the  alternative  regimes,  wy 

coaments  will,  as  noted  Initially,  be  restricted  to  Inst itutlonel  aeans  for  achieving  economic  efficiency.  (By  efficiency 

I  Man  the  reletionahlp  between  the  value  of  all  inputs  and  the  value  of  useful  outputs,  and  the  atteapt  to  increase  the 
latter  relative  to  the  former. In  any  event,  I  have  already  expressed  ay  personal  preference  for  an  international 
approach,  though  largely  on  grounds  other  than  thoae  of  economic  efficiency. 

Any  regime  for  deep  sea  mining  suet  Incorporate  two  f un d ament al  principles.  Northcutt  Ely  has  stated  the 
first  as  follows:  ''The  petroleum  and  alnlng  lndustiiea,  whether  opereting  on  dry  land  or  beneath  the  era,  require. .. above 
all... the  discover *s  exclusive  right  to  exploit  the  minerals  discovered  and  security  of  tenure  while  he  does  so."20  Sec¬ 
ond,  the  mineral  Industries  require  assurance  that  no  special  advantage  or  disadvantage  will  ba  grsnted  to  thoae  mining 
In  any  particular  environment. 

The  principle  of  exclusive  rights  Is  so  fundamental  to  efficient  mining  that  the  industry  often  neglects  to 
elaborate  upon  it.  Apart  froe  exclusive  rights  there  la  no  way  to  ineure  that  the  returns  from  exploration  accrue  to  the 
discoverer,  hence  no  way  to  attract  capital  to  the  exploration  effort  nor  any  way  to  prevent  the  common  property  dilemma 
that  bedevils  fishing.  If  exclusive  rights  were  not  available  one  company  could  wait  until  another  had  done  the  needed 
exploration  and  then,  having  avoided  these  costs,  move  in  on  the  deposit  and  operate  In  the  same  locale.  Ignoring  the 
obvious  problem  of  conflict,  It  is  easy  to  visualize  problem*  of  conqestion  with  equipment  forced  to  operate  at  last  chan 
optimum  levels  of  productivity  or  safety.  Moreover,  the  tendency  0  mine  ee  fast  as  possible  or  to  "high  grade"  would  be 
aggravated  by  the  need  to  reap  the  benefits  of  mining  before  another  firm  obtained  them.  But  for  materials  like  manganese 
deposits  chat  are  fixed  in  position  and  cannot  move  across  arbitrary  property  lines,  these  ptoblems  cannot  arise  ones  ex¬ 
clusive  use  rights  srs  eiads  available.  (It  Is  because  they  are  not  fixed  in  position  that  common  property  rather  than  ex¬ 
clusive  rights  apply  to  fisheries  and  that  additional  forces,  such  as  unitization,  must  be  applied  to  make  exclusive 
rights  applicable  to  fluid  minerals  like  petrolei*  and  gas.) 

The  principle  that  deep  sea  deposits  be  treated  equally  with  other  sources  of  supply  Is  also  worthy  of  elab¬ 
oration.  The  point  is  to  avoid  either  subsidising  or  burdening  deep  sec  mining.  Every  economic  system  strives  to  conduct 
its  affairs  In  such  a  way  that  ita  demands  are  met  at  minima  cost.  Indeed,  one  of  the  advantages  of  having  a  variety  of 
alternative  resources  is  that  society  cAn  choose  that  source  that  requires  the  least  value  of  inputs  per  unit  of  output. 

An  accurate  choice  la  possible  only  If  costs  reflect  the  actual  social  va1 -e  of  inputs,  and  this  will  not  be  the  case  If 
one  resource  Is  subsidized  by  receiving  underpriced  Inputs  while  arvofher  is  burdened  with  overpriced  inputs.  Note  that 
this  principle  implies  nothing  about  the  level  of  taxes  or  subsidies;  It  only  ssya  that  whatever  taxee  or  subsidies  exist 
should  be  applied  equally  to  all  sources.  Of  course,  no  system  attains  this  goal,  but  it  i a  one  toward  which  a  regime 
should  strive. 

Deyond  the  basic  requirements  of  exclusive  rights  and  equal  treatment,  there  are  other  institutional  forces 
that  will  affect  the  efficiency  of  a  deep  sea  mining  industry  with  the  economic  characteristics  discussed  in  the  preced¬ 
ing  section.  We  can  divide  them  into  three  groups:  the  direct  conditions  associated  with  exclusive  exploration  and  ex¬ 
ploitation  rights;  the  method  for  dealing  with  the  Indirect  or  external  effects  of  exploration  or  exploitation;  and  the 
method  of  charging  for  exclusive  rights.  Each  of  these  forces  will  be  treated  as  if  rights  to  mine  deep  sea  manganese 
were  obtainable  under  some  lease  arrangement.  This  Is  not  only  a  matter  of  convenience  but  also  because  it  is  reasonable 


^  Numerous  discussions  have  been  held  during  the  past  few  years  on  alternative  regimes  for  Che  high  seas  and  for  the  bed 

of  Che  sea  beyond  the  continental  shelf.  Notable  were  those  at  the  .-iret  Annual  Law  of  the  Sea  Institute  in  1966  and  at 

the  American  Bar  Association  National  Institute  on  Karine  Resources  in  1967.  The  Proceedings  of  the  former  have  bean 

published  by  Thi  Ohio  State  University  Press  as  The  Law  of  the  Sea:  Offshore  Boundaries  and  Zones;  the  Proceedings  of  the 

latter  are  scheduled  for  publication  late  this  year.  See  also  Francis  T.  Christy,  Jr.,  and  A.  D.  Scott,  The  Common  Wealth 
In  Octan  Fisheries  (Baltimore:  The  Johns  Hopkins  Press  for  Resources  for  the  Future,  Inc.,  1966);  and  William  T.  Burke, 
Ocean  Sciences t  Technology,  and  the  Future  International  Law  of  the  Sea  (Coiuabua,  Ohio:  The  Ohio  State  University  Press, 
1966) . 

18 

F.  H.  Knight,  The  Economic  Organization  (Chicago:  University  of  Chicago  Press,  1933),  p.  8,  Knight  a  formulation  of 
efficiency  was  the  ratio  of  useful  output  to  total  input. 

19  Franclt,  T.  Chrl.ty,  Jr.,  and  Oavld  B,  Brook*,  "Sharad  Re.ourcea  of  the  World  Commlty,"  In  New  Dlmanalona  for  the 
United  Net  Iona  (bobba  Ferry,  N.Y.:  Ocean*  Pre,«,  1966),  pp.  151-65.  Chrl.ty  h*.  put  forward  argument,  to  the  effect  that 
Internationalization  would  alao  lend  to  be  more  efficient  than  alternative  reglneB ,  "Alternative  Regimes  for  the  Mineral* 
of  the  Sea  Floor,"  op.clt . 

"The  Lava  Governing  Exploitation  of  the  Minerals  Beneath  the  Sea,"  Exploiting  the  Ocean.  Transact  ions  of  the  Second 
Annual  Marine  Technology  Society  Conference  (Washington,  D.C.:  Marine  Technology  Society,  1966),  p.  377. 
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to  think  thsl  wherever  ultimata  control  is  vested,  the  actual  mining  concern  will  end  up  securing  leases  f res  that  body. 

Host  mining  and  petroleum  firms  are  familiar  with  leasing  arrangements  on  the  public  domain  in  the  United  Stataa  and  in 
foreign  countries.  They  presumably  expect  something  of  the  same  kind  in  deep  ocean  basins. 

In  addition,  acme  tort  of  Internet  lonal  agreement  la  aeaiased.  There  must  be  auet  set  of  title  mat  ions  1  rules 
of  th#  gams  that  exploiters  and  non- sxpl olts ra  alike  car  look  'o  with  assurance.  Without  rules  accepted  by  moat  nations, 
the  inevitable  result  would  be  uncertainty,  wheraaa  economic  efficiency  demand*  as  much  certainty  as  possible. 

01  r act  Conditions  of  Leasing1^* 

Aeaimlng  some  fora  of  lease  system  la  to  ba  sat  up  and  that  it  will  have  the  respect  of  moat  of  the  world 

community,  how  can  th*  leases  be  daslgnad  so  as  to  promote  efficiency!  Flrat,  the  ayaten  could  be  designed  with  lust  ex¬ 

ploitation  leases  or  with  both  exploration  and  sxploltation  leases.  Under  th*  former  eyutem  each  Interested  fins  would 
imdarteke  exploration  efforts  freely  and  than  act  on  th#  basis  of  this  proprietary  Information  in  trying  to  win  exclusive 

exploitation  leases.  This  is  tha  arrangement  currently  in  effect  for  offshore  oil  In  the  United  States.  Alternatively, 

the  leasing  body  could  offer  exclusive  exploration  leases,  presumably  with  tha  usual  provision  that  specified  fraction.'  of 
tbs  tract  ba  returned  to  public  ownership  at  act  Interval*,  but  also  with  the  privilege  of  converting  some  fraction  to  n 
exploitation  lease.  This  le  the  arrangement  used  by  many  tndardevel opwd  nations.  The  choice  between  the  two  will  probab¬ 
ly  depend  ig>on  how  well  th*  resource  come*  to  be  known  before  exploitation  la  imslnent.22 

Second,  any  lease  should  be  limited  in  area.  The  sea  floor  la  a  definable  aurface  so  that  establishing  bound¬ 
ary  lines  batwean  leases  will  give  rise  to  no  serious  technical  difficulties.  The  site  of  any  one  lease  should  probably 

not  ba  flxad  but  depend  upon  estimates  of  tha  quantity  and  quality  of  the  resource  available.  The  minimum  site  of  the 

learn#  would  ba  determined  by  the  room  needed  for  technologically  efficient  recovery  of  minerals  from  the  bottom  under 
Ideal  circumstances.  Lass  chan  Ideal  circumstances  would  justify  a  larger  area.  Exploration  leases.  If  used,  should 
cover  much  more  eras  than  exploitation  leases. 

Third,  tha  lease  should  be  valid  only  io  long  as  the  company  needs  it  to  explore  for  or  exploit  the  resource 

in  question.  On  the  other  hand,  aasunlng  that  the  lessee  does  not  violate  any  of  its  provisions,  a  leaae  should  be  renew¬ 

able  so  long  a*  work  continues. 

Fourth,  a  performance  requirement  should  ba  Included.  This  establishes  aom*  period  of  time  within  which 
exploitation  must  cosmencs  (or  within  which  a  specified  expenditure  must  be  made  for  exploration).  Otherwise  the  lease  is 
cancelled.  Tha  object  of  a  performance  requirement  la  to  prevent  firms  from  acquiring  and  indefinitely  holding  leases  for 
speculative  purposes.  They  are  common  Co  almost  all  lease  or  claim  systeiM,  and  they  are  effective  to  tha  extent  mat  the 
Lima  or  money  required  to  aatlmfy  them  la  a  real  barrier  to  "sitting  on"  a  claim,  The  performance  requirement  takes  on  an 
added  importance  with  a  new  resource  such  aa  deep  sea  manganese  nodules.  The  absence  of  an  effective  performance  require¬ 
ment  would  practically  Invite  a  race  to  claim  areas  of  poiential  value  on  the  sea  floor.  Such  a  race  would  be  inefficient 
in  the  extreme.  It  would  require  that  capital  end  manpower  be  devoted  to  establishing  claims  on  these  resources  before 
they  era  really  needed  by  the  world  community.  Total  Input*  would  be  greatly  In  excess  of  those  needed  for  orderly  de¬ 
velopment.  Performance  requirements  do  havu  the  disadvantage  that  they  contribute  to  the  tendency  toward  excessive  rates 
of  production,  but  thla  la  ■  problem  that  must  be  dealt  with  bv  teparate  techniques. 

Finally,  some  procedure-- it  matters  little  which — must  b«  established  for  dealing  with  boundary  line  disputes. 
Again,  efficiency  1*  easily  obtained  for  stationary  resources  like  manganese  nodules.  If  some  adjustments  are  necessary, 
equitable  divisions  can  be  worked  out  much  aa  the  more  complex  boundary  line  disputes  In  petroleum  have  been  settled. 

Indirect  Effects  of  Use 


The  second  of  the  Institutional  force*  fhet  will  influence  the  economic  efficiency  of  deep  sea  mining  invol¬ 
ve*  tha  matheds  for  dealing  with  the  Indirect  or  external  affects  reaultir*  from  exploration  or  exploitation.  Efficiency 
la  not  so  obvious  a  goal  aa  it  sometimes  aaana.  For  exmapla,  tha  goal  of  minimising  total  coat  for  each  lavel  of  output 
should  refer  not  lust  to  the  cost  of  the  mining  firm  tUslf  but  also  to  any  costs  that  the  mining  activity  may  Impose  on 


A  number  of  the  points  In  thla  section  lean  on  tha  presentation  by  L.  P.  E.  Ccldle,  ’‘Geneva  Convention  on  Che  Lew  of 
tha  S*e:  Th*  Need  for  Future  Modi f icstlona ,"  The  Law  of  the  Sea:  Offshore  boundaries  and  Zone*,  op . clt .  .  pp.  273-93. 

My  only  significant  point  of  disagreement  with  Prof.  Goldie  concerns  the  possibility  of  a  mining  firm  operating  outside  of 
tha  accepted  regime,  which  he  would  permit  at  Ch«  optioo--and  at  th#  ria* — of  tha  firm.  But  the  goal  of  reducing  uncer¬ 
tainty  suggests  that  whatever  international  regime  obtains  for  one  firm  should  obtain  for  all.  The  problem  right  he  mini¬ 
mal  If  a  faw  small  crocern*  elect  to  operate  outeide  of  the  international  regime.  It  would  seem  more  likely  that  the  most 
powerful  firm*  would  axarclae  this  option,  in  which  case  the  regime  could  find  Itself  nearly  powerless. 

^  Under  a  third  possible  arrangement,  the  leasing  body  itself  would  conduct  the  exploration  effort  and  then  make  the  in- 
format  Ion  available  to  any  interested  party.  This  arrangement  would  provide  a  significant  economy  In  exploration  expendi¬ 
tures,  and  might  promote  competition  by  reducing  both  risk  and  initial  Investment.  However,  it  la  unlikely  to  appeal  to 
mining  or  petroled  flrmm  mid  would  place  enorwou*  burdens  on  the  leasing  agency. 
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other  economic  unit*.  Similarly,  any  benefit*  conferred  by  mlntnR  fee,  possibly,  fish  nutrient*  brought  to  the  surface) 
should  he  counted  ae  pert  of  it*  output.  Such  external  coats  end  benefit*  arise  becauar  of  technologic  tntsrdependencles 
among  Input*  and  outputs,  so  that  one  economic  unit  can  fore*  another  to  operate  at  higher  or  lover  level*  of  efficiency 
than  it  would  If  operating  alone.  There  ire  two  co-op  aorta  of  Interdependencies  that  we  imv  distinguish,  though  they 
both  reflect  the  sane  economic  forces.  The  first  Involve*  multiple  dem-nds  for  the  earn*  resource  and  the  second,  pollu¬ 
tion. 


Multiple  demands  arise  when  several  valuable  resources  occur  within  the  same  vertical  segment  fro*  ocean 
floor  to  ocean  surface.  For  example,  manganese  deposits  and  pieferred  routings  for  submarine  cables  could  He  In  the  sane 
area,  and  a  busy  shipping  lane  could  lie  directly  above  both.  On  efficiency  grounds  we  should  allow  for  that  ux*  01  cou- 
Dination  of  uses  which  will  generate  the  highest  net  return*  (or,  in  economic  terms,  that  will  maxlmiie  rent;.  A  useful 
way  to  conceptualise  the  problem  of  selecting  among  multiple  possible  uses  so  as  to  maxlmlic  net  economic  returns  Is  to 

ask  what  one  operating  unit  would  do  if  it  owned  all  th.»  resources  in  question,  If  multiple  use  would  be  Inefficient  or 

dangerous,  the  regime  should  be  prepared  to  reallocate  use  rights  on  this  basis  or  to  permit  use  rights  to  be  "bid"  from 
one  application  to  another.  It  may,  for  example,  be  preferable  to  prohibit  raining  In  certain  areas  if  surface  traffic  i-t 
very  heavy  and  cannot  use  sn  alternative  route  without  major  coat  Increases,  in  other  arass  manganese  deposits  may  be  so 
valuable  that  it  will  be  worth  moving  submarine  ceM"*  to  get  at  them.  In  many,  perhaps  moat,  cases  It  will  he  possible 
to  work  out  sow-  fore  of  accomaodat Ion  no  that  both  activitlen  can  co-exist.  Of  course,  theze  is  nothing  to  force  a  re¬ 
gime  to  allecare  by  returns;  fl rat -come  first-serve  Is  another  rule  that  could  be  followed.  All  that  can  be  said  la  that 

any  systepi  otlv ,  than  one  based  on  net  returns  will  reduce  economic  efficiency  below  what  it  could  be. 

The  other  coromun  external  effect  is  pollution.  This  Is  also  a  natter  of  multiple  use,  the  added  demand  for 
use  of  the  era  for  waste  disposal.  However,  in  contrast  to  the  cases  just  presented  where  the  benefits  of  resource  use 
are  shared,  pollution  is  the  process  by  which  costs  are  shifted  fro*  one  resource  user  tc-  another.  The  technologic  Inter¬ 
dependencies  associated  with  pollution  are  obvious.  Waste  disposal  by  one  economic  unit  transmits  physical  substance*  to 
other  units.  Pollution  may,  for  example,  destroy  a  fishery  or  s  beech,  In  which  esse  the  returns  to  the  miner  are  higher 

than  they  should  be  *no  those  to  the  fisherman  or  the  beach  user  lower  than  they  should  be. 

Certainly,  exploration  and  exploitation  leases  should  Include  clauses  to  deal  with  pollution.  Since  the 
shifting  of  coats  resulting  fro®  t ranamlss lor.  of  pollutants  takes  place  outside  the  marker  system,  the  solution  Is  to  re¬ 
distribute  costa  so  that  the  effects  of  waste  disposal  come  to  bear  on  the  mining  flm'a  accounts  books.  On*  method  for 
acccmpl  isMng  tiiie  Involves  establishment  of  a  charge  or  tax  related  to  the  damages  Imposed  on  other  economic  units  by  the 
pollutants .  In  effect,  this  "internal lies'1  the  coat  t'.i  the  same  way  that  benefits  were  treated  by  assuming  they  all 
accrued  to  the  same  firm.  Mining  firms  might  react  to  a  pollution  charge  by  teduclng  waste  disposal  volume  by  changing  it 
to  s  less  noxious  forts,  or  by  paying  compensat  ion  to  those  Injured.  Whatever  it*  decision,  Che  point  Is  that  lr.  a  strict¬ 
ly  private  framework  the  control  of  pollution  is  not  economical ly  attractive,  but  that  it  becomes  so  when  all  coat*  lr.  the 
system  are  taken  into  account. 

Cutting  across  both  aspect*  of  indirect  effects  1*  the  problem  of  values,  for  market  price#  are  not  always 
adequate  reflections  of  social  value*.  We  can  only  note  the  problem  here,  for  the  question  of  how  to  measure  value*  In 
the  ocean  is  worthy  of  separate  discussion.  Clearly,  many  approximations  will  be  necesfit-ry,  but  d  i  f  f  icul  t  ie*  rray  be  miti¬ 
gated  by  rhe  absence  of  large  intangible  values  on  the  high  3eas.  losses  in  recreational  benefit#  and  natural  beauty  and 

changes  In  ecology  do  not  seer,  likely  to  be  widespread.  However,  this  in  )uat  a  guess.  It  could  be  that  deep  ocean  min¬ 

ing  will  so  stir  up  bottom  condition*  that  it  will  produce  quite  unexpected  tangible  and  intangible  effects.  Recent  ex¬ 
perience  with  oil  spill*  should,  11  nothing  else,  teach  u»  to  be  agnostic  on  such  matters. 

Charge*  for  Exclusive  Rig nt s 

The  final  area  we  oust  take  up  is  the  natter  of  charges  for  exploration  and  exploitation  rights.  AS  before, 
emphasis  will  remain  with  the  impact  of  such  charges  on  the  efficiency  of  production  rather  than  with  the  matter  of  who 
receives  the  payment.  Actually,  it  mav  not  make  much  difference  tc  the  potential  «ii»er  whether  ne  make*  paytnenc*  to  Ms 
own  country,  to  sce.c  ether  country,  01  to  an  international  agency.  He  is  almost  sure  to  pay  something,  even  if  It  Is  no 
more  than  a  nominal  fee  for  protection. 

However,  the  principle  of  equal  treatment  of  all  resources  suggests  that  the  leasing  authority,  whatever  It 
is,  charge  more  than  a  nominal  sum  for  exclusive  rights.  If  it  does  not  attempt  to  extract  fair  market  value  (which  ad¬ 
mittedly  may  be  very  low  or  even  nil  at  first),  an  unfair  advantage  would  accrue  to  ocean  wining  firms  compared  with  firm* 
that  cwt  pay  for  rights  to  nine  similar  resources  on  shore.  As  a  result,  capital  and  labor  Inputs  would  tend  to  be  In¬ 
efficiently  allocated  betvee  onshore  and  offshore  areas,  as  well  as  aow>n&  various  offshore  areas.  If  exclusive  rights  to 
deep  sea  resource?,  are  too  highly  priced,  exploration  and  exploitation  will  be  deterred  and  other  deposits  will  be  used 
though  tney  are  higher  cost  sources.  If  exclusive  rights  are  priced  too  low,  there  will  be  a  tendency  for  excess  Inputs 
of  capital  and  labor  to  move  into  deep  aec  mining  in  order  to  reap  the  returns,  thus  aggravating  the  problem  of  high 
rates  of  production  that  may  result  just  from  the  economic  characteristics  of  the  mining  operation. ^3 

How  can  the  value  of  exclusive  rights  to  this  tesource  be  determined,  and  hov  can  a  mechanism  to  charge  for 
tne.se  rights  be  set  up?  These  two  questions  are  Inseparable.  I f  we  can  find  an  appropriate  mechanism  for  capturing  rev¬ 
enue*.  will  nave  at  the  same  time  found  a  way  for  determining  their  value.  There  1*  no  one  best  solution,  but  some 
Suggestion*  seex  in  order. 

Fiist,  if  would  be  useful  to  distinguish  between  charges  to  cover  the  cost  of  administering  a  deep  sea  regime 
from  charge*  relered  to  the  market  value  of  exclusive  rights.  The  former  la  a  cost  of  opetation  that  ought  to  be  bore  by 
(ho^e  who  benefit  from  It.  That  is,  there  wi’l  be  certain  public  costs  associated  vlih  recording  leases,  protecting 
then,  and  dealing  with  boundary  disputes.  These  costs  could  be  expressed  in  term*  of  an  annual  rental  pet  square  mile  of 
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could  be  covered  by  «  lictasr  fee,  s  system  thst  would  be  More  spproprlete  If  the  largest  sheie 
establishment  of  the  leeie  rather  than  being  distributed  over  its  working  life. 


Second,  the  possibility  of  external  effects  suggests  that  s  bonding  system  be  developed.  Such  s  system  would 
require  that  firms  desiring  exploration  or  exploitation  leases  establish  a  fund  large  enough  to  pay  for  external  damages. 
In  the  event  thst  prescribed  pollution-control  procedures  were  violated  or  that  unexpected  damages  occurred,  the  fund 
could  be  used  to  reduce  the  pollution  or  compensate  those  who  have  suffered  from  it.  If  no  damage  occurred,  the  bond 
would  be  returned  to  the  firm  upon  termination  of  the  lease.  Bonding  arrangements  are  commonly  a  part  of  mining  regula¬ 
tion,  particularly  with  surface  mining  for  coal  In  eastern  United  States,  The  needed  pollution-control  measures,  the 
appropriate  site  of  die  bond  ar.  tha  condition#  under  which  It  would  be  forfeited  could  only  be  determined  fro*  experi¬ 
ence. 


Third,  and  bos*  ifflcult,  a  system  Is  needed  to  establish  and  collect  the  market  value  for  exclusive 
rights.^*  A  number  of  techniques  arc  possible  including  various  kinds  of  bidding,  appraisal  prices,  royalties  baaed  on 
flat  or  sliding  scales,  tax  systems,  and  slsllar  forms.  Each  technique  requires  that  aosiebody  have  authority  to  dispose 
of  exclusive  rights  and  that  it  either  offer  specified  portions  of  the  bottom  or  permit  fines  to  suggest  the  area*  to  be 

put  up  for  auction.  Each  alao  requires  that  the  criterion  for  awarding  leases  be  unambiguous  so  chat  no  question  can 

srlse  as  to  which  fim  side  the  beat  offer.  My  suggestion  Is  for  a  sealed-bid  auction  In  which  bids  sre  made  in  the  form 
of  a  gross  production  tax  or  royalty. 

Sealed  bidding  is  strongly  recommended  because  under  the  competitive  conditions  to  be  expected  with  deep  sea 
mining,  it  is  more  likely  than  open  (oral)  bidding  to  yield  true  market  values.  The  nu&ber  oi  bidders  la  apt  to  be  small, 
but  baaed  o>  his  Studies  of  sealed  bids  by  oil  and  gas  firms  operating  on  the  continental  shelf  of  the  United  States, 
Walter  Head  porta  that  "even  where... s  lack  of  bidder  Interest,  rather  than  collualon,  results  In  one-bidder  sales  under 
sealed  bid  procedures,  such  sales  may  yield  a  price  close  to  a  competitive  prl ce , . , . "25 

Mead  also  suggested  that  the  acructuru  of  the  industry  should  be  considered  when  selecting  a  bidding  pract¬ 

ice.  Sealed  bids  ate  generally  wore  appropriate  for  conditions  where  large  capital  investments  are  necessary  and  conse¬ 
quently  where  bidding  is  apt  to  be  cllgopeonls t i This  conclusion  is  reinforced  for  Industries  that  nave  alternative 
sources  of  raw  material,  that  operate  on  the  basis  of  long-lived  leases,  and  that  expend  relatively  large  sums  Ln  explora¬ 
tion  efforts  These  characteristic*  practically  describe  deep  sea  mining.  Titus,  there  Is  every  reason  to  think  that 
the  sealed  bid  auction  is  appropriate. 

Mead  also  suggests  that  *  refusal  price  that  "realistically  reflects  competitive  prices  becomes  more  import¬ 
ant  as  the  .structure  of  the  buyer  industry  becomes  more  concentrated  (oligopscnlstlc) . "2?  However,  as  he  also  points  out, 
for  some  resource*  it  la  very  difficult  to  eatabllsh  realistic  refusal  prices,  this  is  certainly  going  to  be  the  case  for 
deep  sea  mining,  at  leset  for  eomc  time  to  come.  If  at  some  point  it  becomes  possible  to  rapidly  survey  deep  sea  mangan¬ 
ese  depox i ts  and  estimate  production  coots,  minimi*  acceptable  prices  may  become  appropriate.  For  the  time  being,  the 
minimum  acceptable  price  should  simply  be  t'ne  rental  charge  noted  above  to  cover  direct  public  costs. 

The  uncertainty  surrounding  thr  value  of  the  resource  also  lead*  to  the  suggestion  that  a  yield  tax  oi 
royalty  system  rather  than  a  bonus  payment  system  be  utilized.  A  bonus  must  he  paid  upon  securing  the  lease  and  regard¬ 
less  of  vh-rher  *he  venture  turns  out  to  be  ptofltable  or  ever,  possible.  With  a  new  resource  of  uncertain  value,  there 
is  reaaor  wold  introducing  added  initial  coats.  It  is  preferable  to  wait  until  production  haa  actually  begun  and  at 
that  point  .  output.  The  absence  of  a  bonus  may  also  induce  a  larger  number  of  bids  because  the  Investment,  hence  the 
risk,  la  not  .nc  remeed  by  an  initial  payment. 

Yield  taxes  can  be  designed  in  rvo  ways  .  as  a  profit  sharing  (net  income)  tax  or  as  a  royalty  (gross  pro¬ 
duction)  tax.  Economic  theory  lends  support  to  thr  former  because  it  does  not  affect  the  costs  or  the  rate  of  production. 
If  there  ar*?  no  profits,  no  tax  needs  be  paid.  However,  there  are  also  sore  d  iaac.  vantages .  Net  income  is  often  difficult 
to  determine,  particularly  for  a  single  operation  of  a  complex  organization,  and  the  problems  of  international  policing 
appear  unmanageable.  In  contrast,  unless  production  can  be  hidden,  which  Is  not  likely  to  be  the  case  for  ocean  mining, 
grois  production  is  eo  apparent  and  the  rax  «o  easy  to  estivate  that  there  could  be  little  question  of  whether  the  coi- 
rect  amount  was  helr.g  paid.  Tlie  royalty  bid  would  vary  from  firm  to  firm  because  of  their  different  situations  and  ex¬ 
pectations.  At  laasr  initially  when  lack  of  competition  would  keep  the  bid  low,  the  effect  on  coat  of  production  should 
prove  minimal.  Whatever  economic  losses  occur  might  well  be  counterbalanced  by  the  gain  in  convenience  and  economy  for 
both  operating  firms  and  collecting  agency. 

IV.  Conclusion 

The  initial  section  of  this  paper  developed  tie  idea  that  manganese  la  a  resource  in  the  sense  that  It  Is  be¬ 
ginning  to  have  an  l^>act  on  both  public  and  private  decisions  about  future  sources  of  supply.  While  It  may  not  be  eco¬ 
nomic  to  mine  the  nodules  at  present,  analysis  of  alternative  manganese  resources  Indicates  that  they  are  close  enough  to 


2*  Many  of  the  suggestions  in  the  following  paragraphs  are  based  on  a  fine  article  by  Walter  J.  Mead,  "Natural  Resource 
Disposal  Policy — Oral  Auction  vs.  Seelid  Bids."  Natural  Resources  Journal,  Vol.  7  (April  1967),  pp.  196-224. 

25 

Ibid. ,  p.  213. 

26  Ibid. ,  pp.  219-23. 

71  Ibid- .  »•  223. 
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Che  margin  to  place  *  celling  on  the  long-riai  pilcea  of  manganese,  nickel,  and  cobalt.  In  the  secoQv  section,  it  was  con- 
eluded  that  deep  sea  mining  will  He  a  highly  capital  Intensive  venture,  that  large  capacity  '.id  high  rats#  of  production 
will  be  the  rule,  and  chat  only  a  relatively  few  firms  and  nations  will  be  able  to  participate  directly  in  it.  It  was 
also  concluded  that  competition  for  the  best  deposits  of  manganese  nodules  is  almost  certain  to  develop  once  deep  sea  min¬ 
ing  prove#  feasible  so  that  the  rights  to  mine  these  deposits  will  acquire  value 

The  final  section  of  the  paper  began  with  the  premise  that  any  institutional  regime  would  have  to  take  ac¬ 
count  of  these  econoalc  characteristics.  Hence,  it  focused  on  the  ways  in  which  institutional  forces  could  be  designed  so 
as  to  promote  economic  efficiency  In  deep  sea  mining.  The  usefulness  of  a  market  to  establish  the  value  of  exclusive  min¬ 
ing  rights  was  emphasised  as  a  technique  that  could  go  far  towards  this  goal.  Among  other  things.  It  was  suggested  that 
such  a  market  might  beat  be  organlted  around  a  lease  system  with  closed  bids  offered  In  terms  of  royalty  payment. 

However,  except  perhaps  for  some  form  of  exclusive  right!  during  mining,  none  of  the  forces  discussed  In  the 
third  section  la  absolute  In  the  sense  that  it  inust  be  present  for  mining  to  take  place.  On  the  one  hand,  leases  could 
be  given  away  at  no  charge;  pollution  could  be  Ignored;  performance  requirements  need  not  be  enforced.  A  nation  might  de¬ 
cide,  tor  example,  that  national  security  requires  better  knowledge  of  the  oceans  and  that  subsidising  deep  aea  mining  Is 
one  way  to  obtain  It,  The  point  is  not  that  such  a  decision  would  be  invalid,  only  disc  economic  efficiency  would  there¬ 
by  be  reduced  below  what  It  otherwise  could  be.  On  the  other  hand,  my  suggestions  have  been  made  on  the  basis  of  certain 
assumptions  and  projections.  It  these  turn  out  to  be  wrong,  the  suggestions  may  be  Inappropriate.  Even  if  they  turn  out 
to  be  correct,  alternative  institutional  forces  might  be  designed  that  would  be  preferable  in  terms  of  economic  efficien¬ 
cy.  Additional  suggestions  are  all  to  the  good;  each  of  these  matters  requires  further  attention.  The  purpose  of  this 
paper  is  not  to  establish  definitive  criteria,  but  rather  to  extend  discussion. 


DISCUSSION 

1.  One  question  of  deep  sea  mining  involves  the  economics  of  use  conflict,  that  Is,  In  the  event  of  conflict,  say  between 
mining  and  fishing  interests,  ought  one  group  to  pay  Co  the  other  compensation  for  not  engaging  In  Its  planned  activities? 
Threat  alone  may  be  sufficient  to  exact  payment 

2.  Internationalisation  of  the  minerals  of  the  deep  ocean  floor  differs  In  several  respects  from  that  of  high  seas  fish¬ 
eries;  the  mining  of  manganese  nodules  will  probably  for  some  time  to  come  be  carried  out  through  highly  efficient  opera¬ 
tions  conducted  by  very  large  and  technically-advanced  companies.  Under  an  international  scheme  these  countries  would  be 
able  to  pay  the  highest  bid  for  mining  rights,  Why  then  would  a  coastal  state  that  has  manganese  deposits  beyond  Its 
shelf  limits  sgree  to  an  Internationalization  scheme?  The  point  la,  If  mining  In  to  take  place,  that  some  organisation 
must  have  Jurisdiction  over  the  resources  involved. 
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Tha  curve  of  oceanographic  history  la  quite  exponential.  It  sometlnes  stems  to  ua  as  if  the  milestones  crowd 
flvtr  cloaer  together.  Depending  on  how  far  back  one  wants  to  start  his  history,  a  hundred  or  one  hundred  and  fifty  years 
perhaps,  ha  can  examine  approximately  a  century  of  mapping  and  charting,  spotted  perhaps  by  some  pockets  of  quite  excell¬ 
ent  biological  research.  This  blended  into  two  decades  of  oceanographic  surveys  following  World  War  II,  along  with  ln- 
tenalflad  oceanographic  raaaarch,  mostly  ASW-notivated.  The  past  few  years  have  witnessed  a  rapid  succession  cf  "in- 
words":  "applied  research,"  emphasizing  resources  development,  and  "ocean  engineering. "  Moat  recently  the  aocial  sci¬ 
ences  have  baan  highlighted,  Introducing  perplexing  legal  and  economic  questions. 

We  believe  the  major  trends  in  the  progress  of  the  marine  science  and  technology  program  occur  in  the  broad 
cattgcrles  of  lnetrueentatlnn,  communications,  vehicles,  business,  and  institutional  affairs. 

(1)  Inatriasantation 

With  respect  to  instrumentation ,  the  Navy's  D«ep  Ocean  Technology  Program,  conceived  a#  a  broad-based  techno¬ 
logical  assault  on  the  undersea,  will  advance  the  development  of  technology  leading  toward  the  occupation  and  exploita¬ 
tion  of  the  ocean.  Problems  to  be  studied  In  the  Immediate  future  according  to  the  Navy  Include: 

1.  The  development  of  fuel  cell  power  plants  as  prime  movers  for  deep  diving  submarines. 

2.  The  development  of  reliable,  submersible  motors,  since  motors  presently  in  use  are  all 
either  incapaulated  or  unreliable. 

3.  The  advanced  development  of  tandem  propulsion  plants  to  enhance  tha  manauverablll ry  eo 
vital  to  deep  submersible*  In  near-boccco  operation. 

4.  The  development  of  eeevater  hydraulic  system*  to  provide  for  Improved  reliability  of  deep 
ocean  machinery  and  vehiclas. 

Attendant  upon  research  and  development  In  oceanographic  tnat  riaacncaclon  has  been  the  growing  recognition  of 
pxoblesm  connected  with  standardisation  and  intercalibration  of  oceanographic  inst  rieoent* .  This  la  currently  considered 
a  major  reaponalblllty  of  the  Navy's  Oceanographic  Instrumentation  Center,  which  spends  approximately  $2  million  a  year 
to  support  this  objective.  Thl#  Includes  procurement,  maintenance,  and  operation  of  specialized  teat  facilities  located 
at  the  center  which  can  calibrate  and  test  oceanographic  instruments  of  wide  varieties  and  diverse  uses. 

To  editorialize  for  *  moment,  we  believe  the  factor  of  standardization  cut#  serosa  all  the  categories  that 
are  going  to  b«  mentioned  in  this  paper.  In  the  future,  designer* ,  developers,  and  manufacturers  will  have  to  attain  a 
modlciM  of  tailformicy;  the  same  will  apply  to  researcher*  and  their  methods  and  deep  research  vehicles  snd  their  users. 

In  the  latter  case,  standardization  of  markings,  hitches,  fittings,  and  escape  provisions  can  save  lives  snd  add  much 
needed  efficiency  to  praaent  rescue  procedures. 

In  the  institutional  sense,  not  only  uniformity  but--in  some  instances — clarity  Is  sorely  needed  In  legal  reg¬ 
ions  which  ara  separate  and  apart  from  some  of  the  more  glamorous  issues  being  discussed  here.  Fishing  1*  an  example, 
sad  a  bad  one  at  that.  Vagaries  In  the  law,  In  methods,  veaaela,  equipment  and  even  catch  landing  confound  the  skipper, 
the  executive  and  the  conservnti.cn  scientist  fros  state  ic  state  and  season  to  season.  We  will  mention  latex  bualntot* 
prognosticators  which  nave  earmarked  the  rishlng  Industry  snd  its  marketing  techniques  as  fertile  areas  for  capital  In¬ 
vestment.  This  (speculation)  would  have  better  odds  at  becoming  prophetic  if  more  than  lip  service  were  »en  tu  con¬ 
cepts  of  standardization— institutional  as  well  as  operative. 

Increased  life  expectancy  and  reliability  of  undersea  electronic  instrumentation  is  coming  to  the  fore  and 
axampllfied  in  an  underwater  transponder  developed  by  Bendix  Corporation,  which  has  been  functioning  satisfactorily  In 
6,000  feet  of  water  since  April,  1963. 

A  most  atrixlng  advance  in  oceanographic  Instrumentation  techniques  concerns  the  advent  of  computer  technol¬ 
ogy.  Computers  are  used  in  the  following  ways  In  oceanography  to: 

a.  Provide  translated  (that  Is,  into  conventional  units)  direct  read-out  from  overoide 
mess  urements . 

b.  Carry  out  dynamic  deputations . 

c.  Interpolate  for  readings  at  standard  depths. 

d.  Store  snd  process  data  for  instant  retrieval. 

a.  Perform  statistical  computation*  upon  data  in  terms  of  time,  season,  depth,  and 
geographical  location. 

Several  major  uceanogr aph i c  organizations  now  possess  their  own  computer  facilities;  most  of  those  not  possessing  their 
own  computers  have  direct  access  through  university  facilities. 
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During  the  put  five  years  the  prospect  of  use  of  oceanographic  buoys,  that  is,  unmanned  stations  for  ocean 
measurement ,  >•«£  bettered  considerably.  A  survey  conducted  last  year  by  the  Interagency  Committee  on  Oceanography  re¬ 
vealed  o'  *■  eighty  buoy  systems  in  various  phases  of  design,  construction,  and/or  operation.  Accordingly,  the  Coaat 
Guard,  ecu..  g  as  management  agent  for  this  committee,  is  currently  sponsoring  a  study  conducted  by  che  Travelers  Reaeerch 
Center  and  Alpine  Geophysical  Corporation,  the  purpose  of  which  is  to  develop  optimal  programs,  including  consolidation, 
elimination,  and  coordination  of  several  buoy  projects  now  underway,  A  second  aim  of  this  atudy  la  to  enhance  buoy  tech¬ 
nology  itself  in  order  to  achieve  the  best  possible  system  for  all  of  the  mlaslons  Involved  and  contemplated. 


Oceanographic  measurement  technology  (metrology)  progressed  from  mechanics  to  electronics  during  the  first  half 
of  this  decade.  Developments  highlighted  remote  sensing  and  read-out;  and  gains  In  accuracy,  speed,  and  range  of  measure¬ 
ments. 


But  this  technology  ha*  always  been  plagued  by  the  problem  of  adapting  terrestrial  Instrumentation  to  a  cold, 
wet,  corrosive  environment  under  extraordinary  oresaures.  The  problem  became  accentuated  with  the  advent  of  the  scuba 
diver  who  particularly  needs  hand  tools  to  do  his  work  effectively.  Unconventional  application  and  modification  of  sev¬ 
eral  ordinary  work  tools  and  technique*,  and  development  of  special  gear  have  provided  underwater  diving  research  with  s 
new  set  of  unique  tools  and  mechanical  aids  designed  to  perform  difficult  caaku.  As  described  by  the  Navy  Mine  Defense 
Laboratory  these  new  reliable,  rugged,  and  easy  to  use  tools  psekages  will  enable  commercial  divers  to  facilitate  instru¬ 
ment  Installation  and  location,  data  acquisition  and  recording,  and  survey  and  mapping. 

In  extrapolating  trends  in  instrumentation  for  the  future,  those  swat  often  predicted  appear  to  lnclude:(l)  in¬ 
struments  that  can  operate  In  the  sea  several  ftonths  without  attention ,  (2)  the  use  of  apace  technology  by-products  (e.g., 
microelectronics,  etc.);  (3)  instrument  packages, such  as  (with  respect  to  fisheries  for  instance),  a  combination  outer, 
depth  sensor,  and  sampling  device  for  plankton;  and  (4)  expendable  inatru&ents  which  can  be  uaed  overside,  underway,  and 
as  demonstrated  in  the  Ship  of  Opportunity  program. 

Regardless  of  the  promising  trend  in  ins trumentation ,  certain  drawbacks  other  than  those  environmental  In 
nature  must  be  recognised.  As  promising  as  the  Instrunent  market  appears,  for  Instance,  it  will  remain  relatively  small 
and  expand  slowly.  Thus  will  emerge  a  paradoxical  situation-  if  it  la  not  here  slready--of  demand  for  high  quality 
coupled  with  an  Insignificant  demand  for  quantity.  This  paradox  can  be  expected  to  keep  the  coat  high. 

Although  there  are  minor  disagreements  among  members  of  the  marine  science  community  respecting  specific 
trends  in  their  component  technologies,  the  opinion  la  unanimous  that  the  trend  is  generally  upward  and  that  the  end  ia 
not  yet  in  sight.  Vast  networks  of  ships,  buoys,  and  a/.tellltes  are  in  various  stages  of  concept,  design,  and  fabrica¬ 
tion.  As  a  spin-off,  communications  technology  and  management  have  become  a  major  consideration  in  title  nation's  ocean  - 
related  programs. 

(2)  Communications 

The  development  of  communications  should  not  be  taken  too  lightly  when  computing  the  Impact  of  future  trends 
in  marine  technology.  In  fact,  adequate  comnuni cationa--or  the  lack  of  same — may  prove  to  be  the  operative  factor  upon 
which  government  and  industry  predicate  their  decision  to  develop  sophist! cated  Instruments  and  buoy  systems  to  stream¬ 
line  traditional  resesrch  methods.  Just  as  good  research  Is  the  basis  of  successful  application;  timely  transmission 
and  analysis  of  acientiflc  data  are  the  foundation  of  productive  research. 

The  radio-frequency  spectrum  ia  a  finite  resource,  the  allocation  and  revision  of  which  are  the  subjects  of 
international  treaty  law.  Thoae  services  already  holding  a  veated  intereat  In  portions  of  this  reaource  must  be  made  to 
bee  the  multiple  advantages  derived  from  the  inherent  larportance  of  these  researches  to  mankind  generally  as  preliminary 
steps  to  mitigate  the  ravages  of  ignorance,  famine,  and  the  forces  of  nature  gone  wild. 

These  points  have  been  advanced  before  in  the  appropriate  international  forums,  but  at  time#  when  even  the  en¬ 
vironmental  scientists  were  not  fully  aware  of  their  total  significance  or  their  prospectus  of  benefits.  Accordingly, 
the  case  has  not  been  won,  and  even  though  the  environmental  scientists  cannot  fully  compute  all  the  likely  bene'*te, 
they  are  more  knowledgeable  than  before,  and  the  better  for  their  "combat  experience,"  Of  more  importance,  they  have 
finally  developed  a  uniced  front. 

We  feel  the  prognosis  for  realization  in  the  future  ia  bright;  and  aided  by  the  support  of  foreign  administra¬ 
tions  and  international  organizations — for  which  the  United  States  has  launched  a  vigorous  campaign — vewould  venture  to 
say  that  the  goal  so  long  sought  might  even  be  attained  in  Geneva  this  fall. 

(3)  Vehicles 

During  the  past  year  or  two  we  have  seen  a  revolution  in  use  of  the  small,  deep-running  research  submarines 
by  all  agencies  of  the  federal  government,  by  Industry,  and  unlveraltie*  ALUMINAUT,  ALVIN,  DEEP  STAR,  and  other  Ameri¬ 
can  submerslbles  that  made  about  thirty  research  dives  In  1965  completed  over  200  in  1966.  This  Is  clearly  s  fast-rising 
trend. 


Stemming  In  part  from  the  unfortunate  and  tragic  losses  of  tne  THRESHER  and  the  hydrogen  bomb  off  Spain,  the 
Navy  has  taken  steps  to  improve  and  extend  its  recovery  capabilities.  Plans  Include  development  of  email,  sunned  sub¬ 
mersible*  and  associated  equipment  operational  at  depths  down  to  20,000  feer .  The  first  vehicle  tc  be  acquired  through 
this  substantial  engineering  task  should  be  ready  for  test  by  mld-197i.  Effective  means  for  rescuing  crews  from  sunken 
submarines  Is  also  mder  development.  A  30-ton,  50-foot  prototype  rescue  vehicle,  al r-trens port able ,  and  capable  of 
removing  two  dozen  people  per  trip,  ia  being  built. 
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Th«  deep  reeeerch  vehicle  NR-1  la  being  constructed  at  Croton,  Connecticut,  end  expected  to  be  launched  in 

1968,  It  will  be  the  first  true  research  aubweratble.  With  Its  nuclear  propulsion  It  will  be  able  to  reeialn  submerged 

for  several  weeks  independent  of  surface  conditions.  Its  ability  to  operate  will  be  limited  only  by  the  endurance  of  its 
consumables.  In  April,  1965,  when  President  Johnson  announced  that  the  Navy  and  the  AEC  were  jointly  developing  a 
nuclear-powered,  deep  submergence,  research  and  engineering  vehicle,  the  NR-1,  he  noted  that  vehicles  developed  to  date 
had  been  Halted  by  short  endurance  of  propulaion  and  auxiliary  power.  This  will,  therefore,  be  a  truly  revolutionary 
vehicle  able  to  operate  at  depths  considerably  deeper  than  the  continental  shelf. 

Two  projects  of  the  SEALAB  Program  have  already  been  carried  out.  A  third  in  the  advanced  planning  phase  now 
exemplifies  the  modem  concept  of  undersea  habitation  and  operation.  The  discovery  and  practical  application  of  satura¬ 
tion  diving  capability  can  legitimately  be  considered  a  breakthrough  in  underseas  technology.  This  capability  will  exi*t 
at  depths  greater  than  600  feet  and  might  possibly  be  at  least  as  Rrett  as  1,000  feet.  For  instance,  Westinghouse  is  com¬ 
pleting  e  aeturetlon  diving  system  designed  for  operations  below  the  800  foot  level,  The  extension  of  the  continental 

shelf  la  *  possible  result  of  this  deeper  diving  ability.  Its  use  enables  a  new  look  at  such  missions  ss  installation, 

inspection,  and  repair  of  well-heada  for  the  extraction  of  oil,  gas,  and  sulfur;  the  inspection,  installation,  and  repair 
of  bottom  installations  for  communication,  navigation,  and  geodesy;  the  installation,  inspection,  and  construction  of 
platforms  which  extend  above  the  free  surface;  and  establishment  of  fish  farms. 

Since  they  are  somewhat  twinned  in  concept,  it  was  inevitable  that  apace  technology  end  oceanology  would 
eventually  meet.  For  the  past  year,  the  National  Aeronautics  and  Space  Administration  has  been  sponsoring  a  study  con¬ 
ducted  by  the  Naval  Oceanographic  Office  on  Oceanography  fro®  Space.  This  study  deals  with  various  techniques  which  way 
be  developed  tc  enable  oceanographic  measurements  to  be  taken  directly  fro®  satellites.  Recently,  the  American  Society 
fo?  Oceanography  teamed  up  with  the  Gulf  Universities  Research  Corporation  to  sponsor  a  symposia  on  the  Ocean  from 
Space.  Some  of  the  better  papera  Included  coverage  of  subjects  auch  as  electronic  devices  to  monitor  the  oceans,  measure¬ 
ment  of  the  color  of  the  tea  from  space,  detection  of  ocean  pollutants  and  food  from  apace,  the  uae  of  Infrared  tc  neas- 
ura  heat  flow  from  the  tea,  aenalng  ocean  currents  from  space,  end  how  apace  research  can  help  develop  fisheries. 

The  trend  in  mining  the  oceans  has  been  one  of  the  most  interesting  trends  in  ocean  technologies  because  of 
lta  diversity.  For  several  years  only  the  petroleimi  drillers  and  magnesiimi  and  bromine  extractors  made  money  from  mining 
the  oceans.  Than  combinations  of  eineralogy,  ocean  technology,  and  economics  yielded  one  after  another,  several  other 
minerals,  such  as  phosphorites,  tin,  diamonds.  Lately,  the  Bureau  of  Hines  end  Geological  Survey  agreed  to  a  plan  where¬ 
in  two  ships  will  spend  the  next  summer  determining  whether  economical  amounts  of  tin,  gold,  silver,  and  mercury  may  be 
found  in  placer  deposits  off  Alaska,  Oregon,  and  California. 

A  similar  lnveatlget Ion  will  take  place  on  the  continental  shelf  off  the  East  Const  when  Duke  University  car- 
rlas  out  a  study  in  collaboration  with  tha  Department  of  Interior  end  the  Geological  Survey.  The  team  will  utilite  Duke 
University* a  vessel  EASTWARD  to  collect  bottom  samples  across  the  continental  shelf  to  a  point  about  150  miles  offshore 
at  depths  up  to  15,000  feet.  The  oil  companies  themselves  are  pushing  technology  to  drill  ever  deeper.  Tranaworld 
Drilling  Company’s  rig  #59,  built  by  Bethlehem  Steel,  is  Just  being  commissioned.  Thia  rig  haa  a  capability  of  drilling 
to  20,000  feet  in  a  water  depth  of  125  feet. 

(A)  Business 

In  raapact  to  b*mlness,  in  general  the  trend  would  appear  to  be  favorable  for  continued  industrial  expansion. 

It  l seme  at  tha  moment  as  if  major  corporations  are  likely  to  dominate  the  operations  for  recovering  the  sea's  resources, 
while  smaller  firms  will  tend  to  supply  the  supporting  services  and  products.  Thus  far  the  criterion  for  success  appears 
tr  consist  of  •  nucleus  of  highly- trained  engineers  snd  scientists  coupled  with  a  competent,  if  amall  staff,  on  ocean¬ 
ography  itself. 

As  part  of  tha  trand  to  aore  and  more  business  interest  in  the  ocean,  it  is  only  natural  that  more  and  more 
market  analytes  and  business  predictions  would  be  conducted  for  the  ocean  technologies.  It  now  appears  that  the  banking 
and  Investment  houses  chamaalvas  era  growing  interested  to  the  point  of  seeking  possible  targets  for  capital  investment. 

At  the  most  recant  of  these  conferences — the  Hayden,  Stone  forum  on  oceanography  last  May --the  Arthur  D.  Little  Manage¬ 
ment  Firm,  which  had  conducted  one  of  the  more  recent  market  analyses,  outlined  their  views  concerning  the  best  mid-tenc 
Investment  in  the  ocean: 

a.  Marine  transportation  logistics  with  containerisation. 

b.  Ocean  mining  at  depths  of  200  feet  or  less. 

c.  Tools  and  ttchnologlea  for  mining  at  these  depths. 

d.  The  fiahlng  industry,  particularly  "if  a  company  buys  new  market  techniques." 

Viewed  from  at  least  one  vantage  point,  trends  and  problems  in  the  broad  categories  nf  cosiness  and  Institu¬ 
tion  affalta  teem  to  merge.  Judgment  decision*  as  to  the  "risk  of  the  venture"  are  unavoidable  confrontations  in  the 
life  o’*  any  manager/adalnlstrator .  Their  coefficient  of  importance  can  approach  a  state  of  alarm  when  the  third  dimen¬ 
sion  o  'sea  space"  is  added  to  this  decision  equation.  But  usually  these  ur.certalnt lea  are  confined  to  operational  or 
aaglne  ing  problems  which,  although  variable  in  themselves,  may  be  a  constant  in  computing  th;  advisability  of  a  "sea 
ventui  . 

The  other  variables  in  the  decision  equation,  however,  are  the  likely  dilemmas  attendant  upon  business  ven- 
turaa  projected  abroad.  They  likewise  are  all  too  familiar  to  the  foreign  business  menage*  and  they  are  likely  to  in¬ 
crease  as  "technology  poor,"  but  "resource  wealthy"  governments  seek  to  import  technology  to  bolster  sagging  gross 
national  products  at  home.  They  are  broadly  characterised  as  probiers  deriving  from  the  Acquisition  and  use  of  property 
within  a  foreign  country,  licensing  arrangements,  conflicting  foreign  tax  end  monetary  regulations  and,  stated  gener¬ 
ally,  engaging  in  economic  activity  in  a  foreign  jurisdiction.  To  be  sure,  these  problems  are  not  new;  they  are  intim¬ 
ately  associated  with  any  foreign  business  transaction  ashore,  but  h*> re  perhaps  Is  the  difference  and  the  point.  The 
arena  is  entLrely  new,  and  one  urgently  calling  for  development . 
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These  twin  factors- -namely ,  the  nevness  of  the  arena  end  the  need  for  development — nay  provide  buelneaa  with 
the  neceaaary  leverage  It  needa  to  secure  binding  and  workable  guarantees  against  nationalisation,  and  expropriation  of 
capital  assets.  (This  may  sowd  overly  optimistic  at  the  preaent  time.)  If  capital  integrity--#!  least  In  tha  lnatltu- 
tlonal  aenae — can  reasonably  be  guaranteed,  buaineea  will  be  much  quicker  to  assume  the  "risk  of  the  venture,"  end  for¬ 
eign  people#  and  their  economies  may  reap  meaningful  beneflta  In  a  proportionate  time. 

(5)  Social 


We  view  the  sociological  trend#  in  oceanography  as  at  least  a a  algnlf leant  as  the  technological.  New  major 
legislation  has  established  a  National  Council  on  Marine  Resources  and  Engineering  Development  headed  by  the  Vice  Presi¬ 
dent  of  the  United  States  and  composed  of  cabinet  members  and  agency  heads  with  major  statutory  interests  in  tha  oceans. 
Dr.  Wenk,  the  Executive  Secretary  of  this  group,  covered  Che  details  of  the  operation  In  hij  opening  remark#  to  thla  con¬ 
ference  . 


To  emphasise  the  role  of  oceanography  In  the  Navy  and  In  recognition  of  the  oceans  aa  the  Naw'e  operating 
medium  and  of  Its  concomitant  critical  Importance  to  Navy  operations,  the  Secretary  of  the  Navy  has  established  a  nev 
office  of  the  Oceanographer  of  the  Navy  and  invested  It  with  the  necessary  authority  to  provide  centralised  direction  of 
all  of  the  Navy's  oceanographic  activities.  Of  course,  you  are  all  aware  of  the  recent  reorganisation  of  tha  Department 
of  Coomerce,  linking  che  Coast  and  Geodetic  Survey  with  th*  Weather  Bureau  to  become  the  Environmental  Sclenca  Services 
Administration  and,  more  recently,  the  very  dramatic  reorganisation  combining  In  committee  form  all  of  the  agenda# 

(about  nine  t  believe)  in  the  Department  of  the  Interior  and  coordinated  by  che  Assistant  Secretary  of  the  Interior  and 
mansged  by  the  Director  of  Mines,  Dr,  Hibbard. 

Through  the  leadership  provided  by  the  new  Council  the  government  has  elected  to  spend  approximately  $41  mill¬ 
ion  during  *lacal  year  1968  on  several  oceanographic  program  areas  selected  for  priority  emphasis,  including: 

a.  Food  from  the  sea  programs  designed  to  accelerate  development  of  fish  protein  concentrate. 

b.  Offshore  mineral  exploration. 

c.  Expanded  ocean  weather  observation  systems. 

d.  Recovery  of  lost  equipment. 

e.  A  new  research  vessel  for  subpolar  water  exploration. 

f.  Peaceful  use  of  the  oceans  through  international  cooperation. 

g.  Implementation  of  the  National  Sea  Grant  Program  to  increase  education,  research, 
and  information  transfer. 

You  will,  of  course,  pardon  the  one  minute  for  the  commercial.  The  last  item  recognises  a  problsm  in  sponsor¬ 
ship  philosophy.  The  federal  government  has  been  moat  generous  in  support  of  basic  oceanographic  research  for  several 
years.  However,  when  the  research  nas  an  end — when  the  alas  ion  is  clearly  identl fled— for  the  most  pert  such  research  la 
carried  out  within  several  federal  laboratories  (between  fifty  and  seventy-five).  Now,  tnrough  Public  Law  89-688  (the 
Sea  Crent  Colleges  and  Program  Act  passed  last  year),  the  government,  specifically  the  National  Science  Foundation,  la 
permitted  to  sponsor  applied  research  programs,  education  emphasising  the  engineer  and  technician  classification*,,  and 
information  transfer  projects  such  as  workshop  courses,  demonsL rat  ion  programs,  and  extension  services  of  all  kinds.  The 
complete  announcement  of  this  program  came  out  about  two  weeks  ago;  you  will  find  several  copies  on  the  table  In  the 
lobby . 


An  iai fortunate  but  predictable  result  of  the  growing  national  Interest  in  oceanography  concerns  the  burgeon¬ 
ing  societies  and  various  organizations  of  individuals  int* ratted  In  one  way  or  another  in  the  oceans.  Steimnlng  from 
this  Interest ,  two  types  cf  societies  have  arisen:  those  formed  directly  and  entirely  concerned  with  the  oceans;  and 
those  which  are  simply  branches  or  divisions  established  by  a  major  organization  of  another  kind,  such  as  the  various 
engineering  societies. 

The  advantages  accruing  from  this  proliferation,  including, importantly ,  acceleration  of  the  rate  at  which 
Father  Neptune's  gospel  is  being  spread,  are  felt  to  be  overbalanced  by  their  fallings.  First,  a  lack  cf  consolidation 
dilutes  the  image  of  the  overall  effort  in  the  pv^llc  view;  second,  che  Inevitable  competition  for  membership  maoog  all 
of  these  groups  prevents  any  of  them  from  reaching  sufficient  else  tn:  v\axl®um  effectiveness.  Af  a  time  when  students 
are  graduating  in  oceanography  In  increasing  numbers,  they  are  con'rrnrtd  by  a  bewildering  kaleidoscope  of  organisations. 
Most  of  the  rashers  of  the  oceanographic  community  hold  membership  in  five  to  ten  organisations,  with  resultant  drain  on 
the  pocketbook,  and  confrontation  by  a  flow  of  publications  which  cannot  poaaibly  be  assimilated. 

Public  awareness  has  stimulated  local  government  action.  Nearly  all  of  the  coastal  atataa  now  have  some  form 
or  another  of  state-backed  organization#  fot  oceanography  and  the  usrlnc  sciences. 

With  the  growth  of  the  oceanographic  program  itself,  it  was  ineviial ie  that  the  pressure  of  increasing  compe¬ 
tition  would  squeeze  to  che  top  certain  center*  in  both  the  Industrial  and  tai.verslty  worlds  where  the  combination  of 
talent,  scisid  promotion,  top  level  interest,  arid  various  geographic  fact  ra  vuuld  combine  to  push  the  marine  science  and 
technology  program  at  a  faster  pace.  Now  are  emerging  regional  centers,  each  *  oajur  complex,  and  each  supported  by  what 
might  be  canned  a  major  maritime  university  or  a  consortium  of  universities.  Such  centers  are  beginning  to  evolve  et 
several  points  along  our  coastlines.  They  are  normally  composed  arourd  a  nucleus  of  a  major  university  ar.d  include  fed¬ 
eral  and  state  research  and  development  facilities.  Tn  some  cases  they  Include  marine  industrial  parks,  common  informa¬ 
tion  and  educational  enterprises  auch  as  libraries,  computing  centers,  oeeanarlias,  marine  museums,  conference  and  sem¬ 
inar  centers,  and  common  laboratory  and  workshop  facilities.  Such  centers  usually  feature  excellent  harbor  facilities. 
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Cgncluaign 

If  they  show  nothing  else  at  liuc  these  trends  Indicate  clearly  chat  mo  1b  accepting  the  challenge  of  the 
ocean.  Thla  challenge  may  be  generally  atftted  in  Che  following  manner—aucceea  will  require  three  thing* : 

1.  A  technology  capable  of  proyldlng  vehicles,  tool*,  techniques,  end  mean*  of  navigation  end 
coowldtlw  lultable  for  work  and  travel  on  and  under  the  «•«. 

2.  An  Incentive  to  make  oen  want  Co  go  there  if  given  the  chance.  This  la,  of  course,  what  we 
are  all  trying  to  do  and  Incentive  la  no  one'*  it  not  Che  American's  birthright. 

3.  At  the  local,  state,  end  national  level,  th«  via  ion  and  vlll  to  organics,  to  fund,  and  to 
manage  an  enterprise  of  this  magnitude  and  Importance. 

This,  then,  haa  been  our  version  of  the  trends  and  challenge  of  inner  apacm  The  aaaaaemenc  of  the  degree  to 
which  thla  challenge  U  accepted  muat  await  the  cold  light  of  history. 
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SECURITY  INTERESTS  AMU  REGIMES  OF  THE  SEA 

Cdr.  J.  W.  Robertson 
Office  of  the  Chief  of  Nevel  Operations 
Department  of  the  Navy 
Washington,  D.  C , 

When  our  astronauts  ventuied  into  spare,  th  *umed  their  cameras  h-ck  toward  the  earth  so  that  we  could 
view  the  surface  of  this  globe  fron  a  truly  objective  ;  .  of  view.  In  viewing  lose  of  theae  remarkable  photographs,  one 

rather  skeptical  youngster  is  reported  to  have  said,  "These  can't  be  real  became  the  countries  are  not  In  different 
colors,  in  fact  you  can't  even  tell  where  the  boundaries  are."  In  any  discussion  of  regimes  of  the  sea  It  seems  to  ae 
that,  If  we  are  going  to  approach  the  subject  objectively,  we  bus t  recognise  several  fundamental  characteristics  of  the 
sea.  One  of  these  facta  la  that  none  of  these  "regimes"  la  going  to  be  discernible  in  high  altitude  color  photographs  of 
the  water. 


We  tcuec  recognise  that  we  shall  be  discussing  legal  and  political  concepts,  that  la  relations  between  people, 
or  groups  of  people,  rather  than  any  inherent  characteristic  of  the  sea  Itself.  Of  course,  we  are  concerned  about  gcog- 
raphy,  oceanography,  and  even  the  scientific  developments  which  give  ua  greater  access  to  the  resources  and  other  benefits 
to  be  gained  from  the  sea.  but  our  fundamental  objective  In  creating  or  perpetuating  any  regime  of  the  high  seas  Is  to 
deal  with  problems  involving  the  relations  of  men,  groups  of  sen,  nations  or  groups  of  nations,  concerning  the  respective 
uses  of  the  sea. 

While  we  are  dealing  with  fundamentals.  It  stems  appropriate  to  recite  certain  other  basic  facts  and  assump¬ 
tions  which  bear  heavily  «n  subsequent  discussions.  At  the  present  time  the  United  States  has  devaloped  the  meat  pro¬ 
ductive  economic  and  industrial  complex  this  world  has  ever  known.  This  complex,  our  welfare,  our  way  of  life,  and  per¬ 
haps  our  very  exlatcnce  as  a  nation,  la  dependent  on  the  annual  $32  billion  worth  of  exports  and  Imports  carried  In 
waterborne  commerce.  All  of  u»  are  aware  of  the  government's  endeavors  at  stockpiling  certain  essential  raw  materials  as 
a  national  defense  measure.  Many  of  us  car.  remember  when  "Lucky  Strike  rreen“  vent  to  war  because  of  the  copper  short¬ 
ages  In  World  War  II.  At  one  point  ue  were  using  silver  from  the  United  States  mint  to  replace  the  wiring  In  certain 
electrical  circuits,  but  that  was  way  back  in  World  War  II.  Let  me  give  Just  a  couple  of  illustrations  which  are  currant. 
At  the  present  time  almost  half  of  the  ftee-vorld's  mineral  production  la  channeled  to  the  needs  of  our  industrial  com¬ 
plex.  In  certain  critical  items  such  as  tin,  manganese  and  chromite  we  contuse  In  excess  of  one-fifth  of  the  world's 
totsl  production  and  yet  our  domestic  production  of  these  minerals  Is  either  nonexistent  or  leas  than  one  per  cent  of  our 
requirements.  I  will  not  dwell  on  what  would  happen  to  our  economy  without  tin  cans — or  even  tin  foil.  I  merely  want  to 
be  sure  that  we  fully  appreciate  how  important  these  materials  are  and  secondarily  how  important  it  Is  that  we  retain  the 
navigational  freedoms  necessary  to  permit  us  to  Import  them. 

Many  people  have  become  ao  enthralled  with  the  air  or  jet  age  they  want  to  downgrade  the  neceasity  factor. 

They  say  that,  in  an  emergency,  we  can  brinR  in  what  we  absolutely  have  to  have  by  air  tranaport.  The  moat  effective  re¬ 
buttal  to  this  fallacious  philosophy  (.at  least  the  moat  effective  rebuttal  that  I  have  seen)  took  place  in  a  presentation 

given  by  a  visiting  Admiral  to  Class  38  at  the  Armed  Forces  Staff  College.  The  Admiral  brought  a  chart  with  him,  as  many 

of  the  guest  speakers  do,  and  he  placed  this  chart  to  his  right  and  behind  him  during  the  lecture.  On  the  chart  was  a 

comparison  of  air  and  sea  lift  marked  in  broad  red  stripe*.  The  air  lift  line  was  about  six  inches  long  and  the  aea  lift 

was  about  three  times  that.  At  the  conclusion  of  nle  lecture  he  explained  that  the  chart  was  not  accurate  as  It  stood 
and  asked  for  aeveral  assistants  from  the  audience.  He  further  explained  that  he  had  attached  a  roll  of  rad  ribbon  to 
the  chart  to  show  the  aea  lift  line  in  its  proper  proportion.  At  this  point  he  had  one  of  the  officers  pull  Che  ribbon 
out  and  gradually  drew  it  all  the  way  across  the  stage.  Then,  with  another  officer's  ssslstance  in  holding  the  comer, 
che  tlbbon  besier  went  off  the  stage,  down  the  aisle  to  the  back  of  the  auditorium,  then  across  the  back  of  the  auditor¬ 
ium,  then  down  the  other  aisle  to  the  front  and  char,  across  the  front  to  where  he  had  already  passed.  In  order  to  show  a 
comparison  with  that  six  inches  of  air  lift  he  had  to  use  about  500  fast  of  ribbon.  For  those  who  are  statistically 
minded,  figures  show  that  air  lift  M  ell  cota^erce  (export  and  import)  haa  never  exceeded  one-tenth  of  one  per  cent.  The 

object  here  is,  not  to  downgrade  the  importance  ot  air  transport,  which  Ja  indeed  vital  to  all  branches  ol  the  military 

service,  but  to  put  the  importance  of  aea  lift  in  ita  proper  perspective. 

My  next  basic  assispclon  la  that  the  United  States  will  continue  to  maintain  the  moat  powerful  naval  forca 
in  the  world.  This  is  considered  to  be  essential  J  use  as  a  matter  of  eel {-preservation.  At  the  present  time  our  deter¬ 
rent  capability  rests  in  large  part  on  our  nuclear  equipped  missiles  carried  on  board  nuclear  powered  submarines.  In 
addition  we  practically  monopolise  the  world's  carrier  atieck  forces.  Ue  lead  by  far  in  our  amphibious  aaaault  forcas, 
and  thus  far  our  logistic  capability  in  backing  up  and  supporting  these  forces  has  been  successful  beyond  belief.  But 
all  of  this  Is  dependent  on  having  watero  in  which  we  can  freely  sail.  In  order  to  -'erform  properly  the  missions  assign¬ 
ed,  whether  they  be  a  quarantine  of  Cuba,  a  landing  in  Lebanon,  support  of  operations  in  Viet  Ham,  or  evacuation  of 
American  citlxens  In  the  Middle  last,  our  ships  must  be  permitted  to  nsvigate  International  waters  as  well  as  chose 
straits  and  canals  which  lead  from  one  high  seas  ares  to  another. 

Hy  last  basic  premise  la  prompted  by  the  first  sentence  of  Dr.  Edward  Teller  In  an  article  published  in  the 
Suarot,  1966,  edition  of  Orb la .  Dr.  Teller  states  that,  "Nuclear  explosives  and  inter-continental  missiles  have  deprived 
the  United  States  of  the  protection  of  its  ocean  barriers."  (Underscoring  added.)  It  Is  my  view  that,  in  the  life  time 
of  our  country,  the  ocean*  have  not  been,  and  are  not  now,  either  "barriers"  or  "doorways."  Our  discussions  car.  be  much 
More  profitable  1 f  we  disabuse  ourselves  of  these  classic  approaches  and  consider  the  seas  for  what  they  really  are.  I 
prefer  i  he  term  "medium"  which  my  dictionary  defines  as,  "an  intervening  thing  through  which  a  force  acta  or  an  effect  ie 
produced."  In  our  situation  we  find  that  this  "medium"  cover*  70.8  per  cent  or  140  million  square  miles  of  out  globe  and 
has  depths  of  greater  magnitude  than  the  heights  of  our  highest  mountains.  Our  approach  to  the  aeaa  can  be  in  a  vain  of 
acceptance,  use,  and  exploitation  so  Its  nature  will  permit.  Or  we  can  look  upon  the  seas  as  an  alien  hostile  environ¬ 
ment  to  air-breathing  man  and  a  mysterious,  ceapecmental  threat  to  many  of  the  things  we  cherish.  1  much  prefer  the 
approach  of  the  master  swimmer  or  the  proficient  scuba  diver  who  feels  at  home  rather  than  the  approach  of  the  frantic, 
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fearful  novice  who  flails  the  water  and  strangles  as  he  tries  to  avia.  Perhaps  this  analogy  is  an  over-simpl 1 f 1 cs r iori . 

But  an  appreciation  of  this  philosophical  approach  la,  in  ny  v<ev,  essential  to  an  understanding  of  the  problems  with 
which  we  ere  confronted. 

Perhaps  the  moat  serious  problem  with  which  we  are  confronted  is  the  question  of  territorial  waters,  trhat 
do  wa  mean  by  the  term  and  how  far  from  the  coaat  should  such  waters  extend?  When  I  first  started  working  with  the  sub¬ 
ject  of  territorial  waters  1  had  a  fairly  clear  understanding  of  the  term.  It  meant  chat  part  of  the  seas  contiguous  to 
the  coaat  of  a  slate  over  which  sovereignty  could  be  exercised  in  the  same  manner  aa  In  the  adjacent  land  area.  In  fact, 
Article  1  of  the  Territorial  Seas  Convention  of  1956  embodies  this  same  view.  But  it  goes  on  to  say,  in  paragraph  2, 
that  this  sovereignty  la  to  be  exercised  ''subject  to  the  provisions  of  these  articles  and  to  other  rules  of  International 
1**.“  Obviously  this  includes  the  right  of  innocent  passage  which  is  defined  within  the  Convention.  Passage  is  con¬ 
sidered  to  ba  Innoeant  ao  long  aa  it  is  not  prejudicial  to  the  peace,  good  order  or  security  of  the  state.  Passage  is 
alto  defined  to  Include: 

"  (a)  Navigation  through  the  territorial  aea  for  the  purpose  either  of  traverelng  that 
aca  without  entering  internal  waters,  or  of  proceeding  to  internal  waters,  or  of  making 
for  the  high  seas  from  internal  waters. 

"  (b)  Hopping  and  anchoring,  but  only  in  so  far  aa  incidental  to  ordinary  navigation  or 
rendered  necessary  by  force  _mmj_eure  or  by  distress.  '** 

Aa  1  learned  more  and  more  about  the  subject,  I  became  leas  certain  of  .ny  definitions.  The  subject  becar.r 
a  little  more  complicated  when  1  first  discovered  the  "contiguous  rones"- -areas  in  which  a  coaarsl  state  rr.av  exercise  the 
control  necessary  to: 

"  (a)  Prevent  Infringement  of  Its  customs,  fiscal,  Immigration,  or  sanitary  regulations 
within  its  territory  or  Its  territorial  sea; 

"  (b)  Punish  Infringement  of  the  above  regulations  committed  within  Its  territory  or 
territorial  sea. “2 

Much  to  my  surprise  1  found  that  the  United  States  lias  claimed  Jurisdiction  to  twelve  ml  lea  f ror  ita  coast 
for  customs  purpoaea  since  1790.  Moreover,  we  have  had  '  glalatlon  in  effect  for  this  purpose  ever  since  that  tlac.2 
My  graap  of  the  problem  was  not  helped  by  the  feet  that  a  number  of  countries,  such  aa ,  El  Salvador,  Peru,  and  Ecuador, 
claimed  sovereignty  to  200  miles  when  it  seemed  to  be  relatively  clear  that  they  initially  wanted  some  means  by  which 
they  could  unilaterally  control  fishing  rights  Aa  there  is  currently  no  right  of  innocent  passage  for  aircraft  ever  the 
territorial  aea,  Chile  suddenly  found  that  the  200  mile  territorial  waters  claim  of  Peru  threatened  to  cut  off  her  tree- 
dam  to  fly  over  International  waters  within  the  areas  claimed  by  Peru.  A  formal  protest  resulted.  When  Argentina  de¬ 
cided  that  she  too  should  make  the  200  mile  claim,  she  clalavo  sovereignty  but  specifically  stated  that  this  law  does  rot 
affect  freedom  of  navigation  and  overflight  in  the  area.  li  lb  obvious  that  Argentina's  prime  desire  is  to  control  fish¬ 
ing  rights.  But,  In  Argentine  eyes,  would  other  things,  such  as  oceanographic  operations  or  naval  exercises,  contravene 
their  nevly  promulgated  law* 

Before  proceeding  futcher  let  us  see  what  the  official  United  Stotea  position  is  with  reaped  to  the  terri¬ 
torial  aea.  In  1793  Thomac  Jefferson,  aa  Secretary  of  Stare,  announced  that  the  United  States  adhered  to  the  three  r.ile 
limit.  Since  that  time  this  limit  has  teen  coneldercd  an  Integral  part  of  our  overall  policy  on  freedom  of  the  yeas. 

Prior  to  the  1956  Ljw  of  the  Sea  Conference  the  Judge  Advocate  General  of  the  Navy,  then  Rear  Admiral  Ward,  had  occasion 
to  address  a  rather  substantial  number  of  lav  specialists  at  a  regional  meeting  of  the  American  liar  Association  in  At¬ 
lanta,  Georgia.  1  was  deeply  impreaued  with  the  vigor  and  confidence  with  which  he  assured  us  chat  the  coming  inte;- 
national  conference  was  going  to  be  a  success.  He  informed  us  that  the  United  States  delegation  knew  that  we  wanted  in¬ 
ternational  agreement  to  the  three-mile  limit  and  that  we  would  do  what  was  necessarv  to  net  it.  Unfortunately ,  hi?  cp- 
timistic  outlook  min  lu  s  rather  *eu  demise.  Even  an  offer  of  a  six-mile  territorial  sea  coupled  with  an  addi¬ 

tional  six-mils  fishing  tone  failed  by  one  vote  in  obtaining  the  necessary  two-thirds  vote  of  the  delegates.  On  April  28, 
1956,  after  this  proposal  was  defeated,  the  chaimuu  of  the  United  States  delegation,  Mr.  Arthur  bean,  made  clear  the 
American  position: 

"...the  three-mile  rul#.-  :s  and  will  continue  to  be  established  International 
law,  to  which  we  adhere.... In  our  view  there  Is  no  obligation  on  the  part  of 
states  adhering  to  the  three-mile  rule  to  recognize  claims  on  the  part  of  other 
states  to  a  greater  breadth  of  territorial  sea." 

The  second  conf«.r«nr»  -r.  the  Law  of  the  Sea  held  In  Geneva  ir.  1960  also  failed  to  reach  agreement  on  the 
breadth  of  the  territorial  sea.  Moreover,  this  position  has  been  substantially  Incorporated  in  an  official  protest  In 
•vmry  case  where  a  nation  has  unilaterally  extended  its  territorial  seas  since  1958--at  least  in  every  case  of  which  I  am 

aware. 

A a  part  of  my  current  assignment  I  try  to  maintain  a  current  record  of  the  claims  of  all  countries  concern¬ 
ing  the  width  of  their  territorial  seas.  Thl*  has  not  been  easy.  There  are  Juat  over  one  hundred  states  that  have  coast¬ 
lines.  Many  of  these  arc  among  the  sixty  states  that  have  achieved  Independence  since  1943.  Common  to  most  of  these  new 
nations  is  the  fresh  consciousness  of  national  domain  and  sovereignty  which  has  led  to  claims  of  high  seas  areas  as  ter¬ 
ritorial  waters.  In  the  absence  of  international  agreement  on  the  breadth  cf  th't  territorial  sea  and,  in  the  aoaence  of 
any  effective  International  denunciation  and  limitation  of  such  claims,  the  pressures  of  domestic  politics  have  resulted 

^  Article  24  of  the  Territorial  Sea  Convention. 

2  Section  21  of  American  Law  Institute's  Restatement,  Foreign  Relations  Law  of  the  United  States. 
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in  a  flood  of  exaggerated  claims.  My  latest  count  show*  over  sixty  nations  claiming  territorial  beat  in  excess  of  thrae 
all**  while  only  thirty-three  atili  adhere  to  the  traditional  three  all#  limit.  A  number  have  adopted,  on  a  unilateral 
basis,  the  six-plus-slx  concept  that  almost  achieved  International  acceptance  at  the  Lav  of  the  Sea  Conferences.  Host  of 
the  other*  have  emulated  th#  Soviet  and  Chinese  Come  uniat  position*  1;.  -.laialng  a  straight  twelve  alia  Halt.  My  *  «tei»t 
count  on  this  group  Is  thirly-fout.  Even  more  disturbing  is  the  reli lively  successful  enforcement  of  the  200  nlle  %i>im£ 
oy  a  few  Central  and  South  American  countries.  1  say  "relatively  sutcesuful"  on  the  ground  that  these  countries  have 
fined  our  fishing  boats,  and  have  refused  internal  tonal ,  political,  or  Juridical  resolution  of  the  disputed  claims.  More¬ 
over,  our  diplomatic  endeavors  thus  far  have  not  been  crowned  with  a  gieat  deal  of  success. 

what  Is  the  answer  to  this  unmistakable  trenJ?  At  least  one  constructive  approach  has  been  suggested  in  an 
excellent  and  provocative  article  by  Captain  Geoffrey  E.  Carlisle  in  the  February.  19b?,  ln&ue  of  the  Saval  Institute  Pro¬ 
ceedings  .  While  1  cannot  agree  with  all  that  is  contained  in  this  article,  1  do  concur  in  the  principal  conclusion  which 
states  that  our  greatest  danger  la  not  In  the  extensions  of  the  territorial  seas  per  >e  but  the  threat  of  closure  to  in¬ 
ternational  atralta.  I  alao  concur  with  his  thesis  that  we  should  seek  ch*  right  cf  aircraft  to  freely  fly  over  sjch 
straits. 


Are  these  proposals  without  precedent?  Idealistic?  Unreasonable?  1  would  submit  the1  they  art  not.  If  It 
can  be  shown  that  the  creation  of  such  navigation  and  overflight  privileges  are  also  In  the  best  Interests  of  rhe  coastal 
state,  the  biggest  obstacle  would  seem  to  have  been  overcome.  A  beginning  toward  this  kind  of  thinking  exists  In  the  Mon- 
treux  Convention  of  July  29,  1936.  This  convention  guarantees  the  freedom  of  navigation,  subject  to  certain  limitations, 
through  the  Turkish  Strairs  which  connect  the  Mediterranean  and  the  Black  Sea.  Although  the  United  States  is  not  a  oxrtv 
tc  this  treaty,  our  policy  has  been  to  respect  its  provisions,  though  the  limitations  on  the  passage  of  warshlpe  prevents 
us  from  sending  our  submarines  or  capital  ship9  into  the  alack  Sea.  The  actual  algnatorlea  were  the  four  black  Sea  Rower* 
(Turkey,  Bulgaria,  Rumania,  and  the  Soviet  Union)  and  five  other  maritime  states  (France,  Great  Britain,  Greece,  Japan, 
and  Yugoalavia).  Although  military  aircraft  are  not  mentioned,  the  passage  of  civil  arlcraft  between  the  two  seas  la 
guaranteed  In  Article  23.  The  government  of  Turkey  nay  create  forbidden  tones  in  the  strait  bo  long  as  she  makes  avail¬ 
able  an  alternate  air  route.  In  return  Turkey  must  be  given  no  less  than  three  days  prior  notification  for  flights  other 
than  those  regularly  scheduled  and  bv  merely  giving  a  general  notification  with  respect  to  the  latter.  While  Turkey  hat 
demonstrated  a  great  deal  of  sensitivity  with  respect  tc  her  sovereignty  I  am  unxvore  of  any  current  feeling  of  inferior¬ 
ity  because  of  this  infringement  on  lurkisn  sovereignty.  It  is  my  understanding  that  Turkey  la  relatively  content  with 
the  Monireux  Convention  and  that  all  threats  of  cancellation  have  come  from  the  Soviet  Union. 

In  case  number  two,  the  government  of  Sweden  In  the  s  wearer  of  1966,  by  unilateral  action,  recognized  the  ad¬ 
vantages  to  herself  in  creating  free  passages  for  both  ships  and  aircraft  through  the  strait  vonnacting  Kattegat  with  the 
Baltic  Sea.  The  Swedish  Code  of  Statutes  So.  366  contains  many  piovlsions  which  could  be  emulated  by  many  countries  with 
benefit  to  themselves  as  well  as  to  the  international  community.  Article  3  provides  that  military  aircraft  are  permitted 
to  enter  air  space  over  territorial  waters  for  the  purpose  of  passing  through  it  in  the  Preaund  Sound  between  the  lines 
Kullen-Gilbjergr.oved  and  Falsterboudde-Srevns f lyr.  This  decree  la  also  unique  In  that  it  authorized  the  ent  y  of  dis¬ 
tressed  aircraft  in  much  the  same  manner  as  international  law  provides  for  distressed  ships.  (Strangely  enough,  the  in¬ 
ternational  conmunlty  had  been  very  tardy  in  providing  International  protection  lor  distressed  aircraft./  Sweden  appar¬ 
ently  recognizes  that,  by  exercising  her  sovereign  prerogatives  in  this  manner,  she  has  gained  the  advantage  of  avoiding 
many  irritating,  costly,  and  unnecessary  international  controversies . 

While  thia  is  neither  the  time  nor  the  place  to  engage  in  a  full  blown  discussion  of  the  Gulf  of  Aqaba  and 
the  Strait  of  Tiran,  I  cannot  help  but  wonder  what  would  have  beet,  the  situation  had  the  United  Arab  Republic  followed  the 
example  of  Sweden  rather  than  declaring  a  blockade.  I  t*  also  voudrring  if  toe  ultimate  settlement  will  be  far-sighted 
enough  to  provide  for  freedom  of  air  navigation  through  the  Gulf  of  -'q*'.ba  and  tho  Strait  of  llran.  Even  Israel  did  not 
claim  such  a  legal  right  before  the  recent  war.  but  would  not  a  concession  of  this  kind  to  future  air  travel  be  a  step 
toward  a  lasting  peace,  an  aid  to  the  com&ercial  ties  which  assist  in  the  economic  growth  so  vital  to  all  of  the  Middle 
Eastern  countries? 

But  what  about  other  future  naval  requirements?  We  will,  of  course,  need  to  have  operating  areas  where  we 
can  exercise  with  weapons.  We  will  need  air  space  reservations  In  which  to  train  wlrh  high  performance  aircraft.  These 
problems  will  have  to  be  worked  out  in  each  individual  case  crying  to  equitably  balance  the  economic,  needs  of  our  country 
against  the  military  requirements.  Clashes  are  bound  to  occur  because  there  will  not  be  enough  to  satisfy  the  demands  of 
all. 


The  next  point  that  1  want  to  cover  is  one  which  emerges  from  rime  to  time,  almost  on  a  regular  basis.  This 
Is  the  concept  of  Maritime  Security  Zones  on  the  high  seas.  The  question  is  often  asked  a a  to  why  we  do  net  establish 
such  zones  100  or  200  miles  off  our  coast  with  a  view  toward  controlling  the  approach  of  hostile  oi  potentially  hostile 
surface  ships  or  submarines  of  ocher  nations.  The  zones  would  be  called  SLADIZ  or  SUBDIZ  areas  depending  on  what  la  con¬ 
trolled  and  would  operate  in  much  the  sane  manner  as  the  existing  alt  defense  Identification  rones  (ATIZ).  As  most  people 
are  aware,  these  zones  were  established  by  the  United  States  at  s  time  when  there  was  great  apprehension  about  the  pos¬ 
sibility  of  a  sudden  massive  air  attack  with  nuclear  bombs.  The  system  required  that  all  aircraft  intending  to  enter 
United  States  airspace  from  foreign  or  international  airspace  identify  themselves  a  hundred  miles  or  ao  from  United 
States  airspace.  Usually  a  sealed  code  word  was  given  to  the  aircraft  commander  at  his  last  stop  hefore  entering  the 
United  States.  By  using  the  code  word  in  response  to  a  radio  challenge,  the  Continental  Air  Defense  Command  could  be  in¬ 
formed  concerning  aircraft  which  might  pose  a  threat  to  our  security.  If  an  aircraft  hound  for  United  States  airspace 
showed  up  on  a  radar  scope  without  properly  identifying  itself,  fighter  aircraft  were  scrambled.  Within  minutes  the 
offending  aircraft  would  have  company.  To  my  knowledge,  the  fighters  never  shot  d**/n  an  aircraft  but  they  were  fully  pre¬ 
pared  to  do  ao. 

The  legal  Question  raised  by  this  was  whetner  or  not  the  ADI Z  system  was  in  fact  a  unilateral  extension  of 
United  States  sovereignty  over  many  miles  of  International  airspace  and  consequently  a  claim  tc  subjacent  high  seas  areas. 
1  have  heard  rather  responsible  people  readily  agree  that  it  was  an  extension  of  sovereignty  but  that  it  was  justified  on 
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the  grc;eid*  of  eslf-dafeftse,  In  my  view  this  la  erroneous --not  that  I  am  opposed  to  the  concept  of  self-defence  but  be¬ 
cause  thar*  la  no  need  to  attempt  to  Justify  tha  ADIZ  in  intamat ional  law  solaly  c*i  the  ground*  of  sal f -defense . 

In  tha  first  place,  a  hostile  aircraft  (assuming  that  there  la  no  doubt  that  It  la  hostile'  »«y  be  destroyed 
In  international  alrapaca  1,000  miles  froai  one's  ahoraa  with  juat  aa  such  legal  sanction  as  It  ran  af:er  It  penetrates 
tha  AC  1 2  or  aran  aftar  It  penetrataa  United  States  alrapaca.  Of  course,  th*  fact  that  thy  unidentified  plane  has  enrert-d 
tha  ATI?  or  ant*  rad  United  States  alrapaca  My  be  one  of  ch**  factors  to  be  considered  In  deciding  whether  or  not  t«>  de¬ 
clare  the  alrcrtft  hcarlle.  But  the  main  point  la  that  deet  ruction  le  authorised  only  aftar  it  hae  been  excluded  chat 
the  aircraft  la  In  fact  hostile.  Mere  penetration  of  the  AD1Z  or  even  the  Illegal  entry  into  United  State*  airspace  la 
not.  In  the  absence  of  other  factors,  sufficient  to  warrant  daatruction  of  the  Intruder  under  United  St  .tea  concepts  of 
International  *aw. 

A  carafui  examination  ot  the  ADI?,  regulation*  will  disclose  that  they  apply  only  to  thoee  aircraft  ccr  whom 
tha  United  Stetaa  hns  jurisdiction  because  of  ownership  or  registration  plus  those  aircraft  which  ultimately  lrtei.H  to 
enter  American  alrapaca.  Aa  a  sovereign  wa  have  tha  power  to  place  any  reasonable,  and  perhaps  even  unreasonable,  condl- 
tlo.te  on  the  granting  of  permission  to  enter  ‘.'tilted  State#  airspace.  Of  course,  restriction*  muse  be  In  conformity  with 
Chicago  Convention  said  Im « met ion*  1  Air  Transit  Services  Agreement  as  well  a*  bilateral  agreements  to  which  the  United 
States  1*  a  party.  What  wbout  those  foreign  aircraft  whicn  penetrate  the  ADI Z  In  a  point  to  point  flight  which  does  not 
faquJ  re  entry  into  U.S.  airspace?  Moat  countries  w^uid  rather  notify  the  United  States  of  these  flight*  thin  i*v«  armed 
aircraft  ascotting  cha*  through  tha  ■'me.  Consequently,  they  normally  file  a  flight  plan  which  results  in  notification 
of  the  appropriate  United  States  officials.  But  we  do  not,  and  In  my  view  cann.it,  legally  complain  about  a  penetration 
of  tha  ADI  Z  unaccompanied  by  a  penetration  of  United  Stales  airspace. 

When  we  look  at  a  proposed  SUBUIZ  or  StADIZ  In  light  of  the  foregolnR,  we  find  that  the  situations  are  not 
remotely  analogous.  Many  ship*  routinely  ply  trade  routes  off  United  States  coasts  without  penetrating  U»S.  territorial 
waters,  To  require  these  ahlpe  to  report  their  location  would  be  an  attempt  to  exercise  sovereignty  over  an  area  of  the 
high  seas.  Except  In  certain  limited  way*  we  cannot  require  this,  even  in  territorial  water*,  without  doing  violence  to 
fraadom  of  th*  seaa  and  more  particularly  to  the  right  of  innocent  passage. 

From  a  practical  poinr  of  view  we  do  not  have  th#  resource*  to  escort  every  ship  that  might  fall  to  give  the 
appropriate  notification.  Eva.'.  If  we  Halted  the  requirement  tr  submarine*  only,  we  might  have  to  track  some  of  the  nuc¬ 
lear  powered  ahlpa  for  days  before  they  surfaced.  They  would  probably  take  great  delight  in  deliberately  caualng  ua  to 
expand  our  newel  resources  in  such  a  fucile  exercise.  Moreover,  if  we  desire  to  shadow  a  potentially  hostile  Submarine, 
vs  should  fmal  free  to  do  so  anywhere  on  the  high  seas  and  not  merely  within  the  eelf-lmposed  limits  of  a  SUBDIZ. 

What  la  moat  important  la  that  we  must  be  prepared  to  accept  what  other  countrle*  would  do  in  emulatlun  of 

the  United  States.  If  v#  set  a  100  mile  tone,  what  is  to  prevent  other  countries  from  setting  a  200  or  a  500  or  to  the 

median  line  of  th*  ocean*?  What  limitation*  we  might  deaire  to  apply  to  submarines,  they  might  desire  to  apply  to  all 
ver  ships .  ur  tney  might  deaire  to  apply  regulations  on  th«  high  sera  to  all  nuclear  powered  ships,  or  Juat  ail  Uniceo 
Stataa-Unlted  Kingdom  ships ,  or  just  Israeli  snips,  end  so  on.  Obviously,  a  tendency  toward  such  regimes  of  the  high 
•  am*  would  seriously  compromise  th*  elective  utiUaation  of  United  Ststee  sea  power. 

For  tha  sake  of  completeness  1st  me  Juat  mention  a  few  of  the  other  legal  regime*  of  the  sea  which  have  been 
used  or  which  are  currently  being  used.  Where  there  la  a  particularly  sensitive  area  from  a  defense  point  of  view  we 

have  crested  Sss  Defensive  Areas.  These  areas  have  been  declared  by  Executive  Orders  of  the  President  under  the  statu¬ 
tory  authority  granted  him  In  ths  U.S.  Code . *  1  would  like  to  he  able  to  say  that  they  have  always  been  restricted  to 

United  Stscas  territorial  water*  but  occasionally,  in  a  wartla*  situation,  some  have  actually  Included  some  small  arena 
of  ths  high  esse.  This  right  1*  fully  recognlxed  In  Article  16  of  the  Convention*  cn  the  Territorial  Sea  and  the  Contigu¬ 
ous  Zone.  This  convention  requires  that  the  suspension  be  for  security  reason#  and  that  It  be  applied  without  discrimina¬ 
tion,  Regulations  for  entry  Into  these  trass  (generally  the  water#  surrounding  a  naval  baas  ox  installation)  are  con¬ 
tained  In  Navy  Instructions.* 

From  1939  to  1941  we  aupportad  what  was  .ailed  a  "neutral  protective  eone.”  This  sons  was  established  by 
tha  Declaration  of  Panama  in  an  attempt  to  keep  the  loatile  actions  of  Che  tuiopesn  belligerents  from  intruding  into  the 
waters  adjacent  to  t-~«  American  continent.  This  am  extended  eastward  from  the  American  continents  several  hundred 
alias.  The  possibility  of  thl*  concept  being  of  %uch  use  in  thr  current,  or  even  in  the  future,  political  environment 
of  the  International  cow unity  la  probably  very  remote. 


We  hava  also  had  carcali 
orlty  cited  for  the  establishment  of 
dent  of  the  United  States,  Commander 
of  tha  law  of  Nations."  In  practice 
llsh  them  would  scam  to  exist  at  oih< 
measure*  and  extent  of  the  control  a 
seventeen  maritime  control  area*  by  : 
during  daylight  when  good  visibility 
iivcottin  maritime  control  area*  wer 


n  ,‘v«ricim«  Security  Zones’  which  have  extei 
Maritime  Control  Areas  1**  normally  that  rei 
-in-CMef  of  the  Army  and  Navy  and  in  accor 
these  areas  have  been  established  only  In 
#r  times  If  necessary  to  meet  an  immediate 
re  established  by  regulation.  During  World 
Presidential  Proclamation.  Vessels  were  rr 
condition*  prevailed  and  under  United  Stat 
e  discontinued  in  1945  and  1946  and  there  a 


nded  beyond  territorial  waters.  The  auth- 
stlng  In  the  Chief  Executive  a*  "Presl- 
dsnee  with  the  principle  of  self-defense 
time  of  war,  although  authority  to  estab- 
threat  to  tht  national  security.  The 
War  II  the  Ut  ltad  Ststee  established  son<* 
qul red  to  navlijte  the  waters  of  the  areas 
es  tiulhorlied  »  upervlslon.  All  of  the 
re  none  In  existence  at  present. 


I  have  deliberately  avoided  any  mention  of  the  Cuban  Quarantine,  the  United  Nations  sponsored  British  block¬ 
ade  of  oil  to  Rhodesia,  and  other  similar  actions  because  they  do  not  acfually  involve  regimes  of  the  sea.  As  I  noted  at 
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the  outset,  regir%ei*  ere  crested  to  regulate  the  problems  Involved  In  the  relation*  of  men,  groups  of  men,  nation*,  cr 
group*  of  nations.  Whatever  the  future  may  hold,  the  exer-:i*e  of  considered  judgment  will  be  essential  to  the  resolution 
of  the  problems  involved  in  the  creation  or  perpetuation  of  special  regimes  of  the  sea.  Without  naval  pw«r,  which  la 
permitted  to  fully  enjoy  freedom  of  the  seas,  our  fecurltj  will  be  In  jeopardy.  It  would  be  foolish,  indeed,  to  believe 

that  our  economic  system  could  survive  In  the  modern  world  If  we  were  to  be  denied  the  use  of  the  seat. 

In  conclusion,  l  would  suSml  that,  just  as  our  security  1*  dependent  on  a  strong  Navy,  out  Navy  is  depend¬ 
ent  on  a  strong  United  States  economy,  careful  consideration  must  be  given  to  the  delicate  balance  between  Che  demands 

of  our  economic  community  and  th«  rcqvji  rementx  essential  to  the  Navy.  There  will  be  conflicting  demand*  which  must  be 
resolved  objectively.  Vnr  ulLlr.ato  decluli-nn  rust  i>e  nased  or.  whgr  Is  best  for  the  overall  national  Interest. 
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OFFSHORE  PETROLEUM  ANC  NATURAL  GAS: 

A  MARINE  RESOURCE  OF  INCREASING  IMPORTANCE 

Walter  R.  Hibbard,  Jr. 

Director, 

Bureau  of  Hines 

U.S.  Department  of  Che  Interior 
Washington,  D.C, 

One  of  Che  mo at  indispensable  ingredients  in  our  nation's  modern  industrial  society  is  an  assured  and  dept  .vi¬ 
able  supply  of  energy.  It  la,  in  fact,  the  very  life  blood  of  our  economic  system,  and.  If  growth  of  that  system  is 
to  conclnua  with  due  regard  to  anticipated  increases  Jn  population,  we  must  search  for  and  dt  /slop  new  energy  resources 
with  even  greater  vigor  than  heretofore. 

Today  I  want  to  talk  about  an  important  segment  of  this  energy  supply — oil  and  gaa-vlth  particular  emphasis 
on  the  development  of  offshore  deposits  in  the  marine  envlronsient  and  aome  of  the  problems  associated  with  this  signifi¬ 
cant  element  of  the  petroleum  Industry. 

For  the  peat  alx  year*,  oil  and  natural  gas  have  contributed  between  73  and  74  per  cent  of  the  total  energy 
consumed  in  the  United  States,  In  1980  It  la  estimated  that  the  domestic  consumption  of  these  fuel*  will  be  30  per  cent 
greater  than  at  present.  To  give  you  aome  idea  of  the  magnitude  of  this  demand,  let  me  quote  a  few  statistics.  If  we 
are  anywhere  osar  right  about  our  estimates  of  the  future,  the  United  States  will  consume  78  billion  barrels  of  oil  and 
28)  trillion  cubic  feat  of  gas  over  the  next  fourteen  years.  Ihla  la  more  petroleum  hydrocarbons  than  we  have  used  In  all 
the  107  years  that  the  oil  Industry  hat  been  In  existence.  In  the  light  of  these  circumstances ,  I  am  sure  you  will  agree 
that  our  need  for  knowledge,  and  our  requirement  for  understanding  of  how  heat  to  produce  and  use  our  liquid  fuel  resour¬ 
ces  will  be  challenged  as  never  before. 

We  must  look  to  new  areas  for  potential  petroleum  development,  and,  in  my  opinion,  the  most  significant  of 

these  la  the  continental  shelf.  It  la  here  that  the  petroleum  Industry  during  the  last  two  decades  hat  successfully  com¬ 

bined  a  specialised  knowledge  with  an  imaginative  technology  to  explore  and  develop  new  sources  of  liquid  fuels. 

lnterasc  In  continental  shelf  petroleum  resources  began  with  the  realization  that  productive  limits  of  many 
coastal  onshore  oilfields  extended  beyond  the  water's  edge.  The  first  development  of  such  an  extension  occurred  off  the 
coast  of  California  just  before  the  turn  of  the  century.  This  and  other  early  extensions  were  developed  by  wells  drilled 
from  sea  wharves,  or  by  wells  directionally  drilled  from  land.  In  1947,  an  oilfield  was  discovered  by  a  well  drilled  from 
a  platform  In  the  Gulf  of  Mexico  at  a  alts  twelve  mile*  from  ahote  In  twenty  feet  of  water. 

The  success  of  these  early  effort*  provided  impetus  to  marine  exploration  and  now  there  are  approximately 
250  oil  and  gas  fields  on  tha  continental  aheif  of  the  United  States.  Approximately  90  per  cent  of  theee  are  located  in 
tha  Cult  of  Mexico  in  water  depth*  to  300  feet.  Many  are  located  as  far  as  100  miles  offshore. 

More  than  3,000  dry  hole*  and  approximately  9,000  oil  and  gas  completions  have  been  drilled  on  the  continen¬ 
tal  shelf  of  the  United  States.  Today  these  wells  account  for  approximately  8  per  cent  of  the  domestic  crude  oil  output 

and  7  par  cant  of  the  natural  gas  production.  And  theee  offshore  areas  are  shewing  Increasing  production  potential. 
Louisiana  continental  shelf  production,  for  example,  has  been  growing  at  an  annual  rate  greater  than  20  per  cent  compared 
to  a  United  States  "on-ahora”  oil  production  growth  rate  of  leas  than  5  per  cent. 

gy  any  standards,  tha  growth  in  offshore  activities  is  impressive  Indeed.  But  It  has  not  been  accomplished 
without  difficulty  for  there  are  many  unusual  problem*  to  overcome.  Offshore  operations  are  the  moat  costly  In  the  dom¬ 
estic  petroleum  picture,  due  not  only  to  the  extraordinary  hazard*  and  adversities  of  operating  In  salt  water,  but  also  to 
tha  depths  of  tha  wells  drilled  and  the  valuation  that  competing  bidders  placed  on  federal  and  state  leaseholds  they  pur¬ 
chased,  particularly  In  the  Mississippi  Delta  region  off  Louisiana. 

Since  1933,  nearly  $2  bllllcn  has  barn  paid  for  lease  bonuses  to  the  federal  government  alone,  plus  an  un¬ 
known  amount  to  Stats  government*.  With  investment*  of  this  magnitude  In  federal  leases  subject  to  forfeit  within  five 
years  If  production  la  not  established,  an  unusually  sizeable  drilling  effort  necessarily  follows.  In  recent  yeers ,  In 
fact,  between  1)  and  20  par  cant  of  the  domestic  petroleum  industry's  total  expenditures  for  exploration  and  development 
has  gone  to  offshore*  operations. 

ha  roata  are  high  compared  to  onshore  activity.  For  example,  the  average  drilling  costa  of  an  offshore  well 
to  a  depth  o«  10,000  to  12,500  feat  la  about  $350,000,  more  than  twice  the  coat  of  a  comparable  onshore  operation.  Off¬ 
shore  plpellue  costa  range  from  two  to  four  times  greater  than  onshore,  and  the  coat  of  deck  apace  on  steel  fixed  plat¬ 
forms  la  largar,  especially  as  tha  water  depth  increases.  About  the  only  coat  that  la  lower  chan  onshore  activity  la  the 
expanse  connected  with  geophysical  activity.  This  can  be  expected  to  rlac,  tuwever,  as  exploration  and  development  moves 
farther  offshore. 

Currant  petroisia  exploration  la  limited  to  tha  ehallwer  portions  of  the  continental  shelf  along  the  East, 
West,  and  Gulf  coasts.  With  tha  continued  success  of  these  activities,  future  domestic  marine  resource  exploitation  can 
be  expected  to  move  to  the  deeper  portions  of  the  approximately  875,000  square  dies  of  the  continental  shelf  of  the 
United  Stares  including  Alaska  and  may  extend  to  the  300,000  square  miles  of  continental  slope  extending  to  depths  of 
6,500  feat.  Industry  indicates  that  within  five  yeara  drilling  for  oil  and  gas  will  be  conducted  in  1,000  feet  of  water, 
and  within  tan  years  full-scale  pressure  controlled  drilling  will  occur  In  depths  of  3,000  feet.  The  capability  of  drill¬ 
ing  In  4,800  feet  of  water  by  using  dynamically  stationed  or  positioned  surface  floating  drilling  vessels  haa  already  been 
demonstrated  in  tha  Gulf  and  the  Pacific.  However,  the  coreholes  chat  are  drilled  at  such  depths  penetrate  no  sore  than 
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1,000  feet  of  sediment,  and  the  required  drilling  and  pressure  control  system*  are  not  aa  elaborate  aa  would  be  required 
for  oil  and  gas  teat  well*. 

Another  factor  contributing  to  higher  operating  coata  la  the  severity  of  weather  condition*  in  the  aiarlne 
environment.  Thoae  of  you  who  may  have  wlcneaaed  firsthand  th*  awful  devastation  of  the  hurricane  In  the  Culf  of  Mexico 
can  certainly  have  a  feeling  for  this  aspect  of  operational  difficulties.  During  ths  last  three  yeere  In  the  Gulf  ths 
industry  sustained  well  over  $57  Billion  In  hurricane  losses.  About  half  of  such  loaaee  are  attributed  to  damaged  and 
destroyed  «oblle  units.  Aa  a  result,  Lloyds  of  London,  who  Insure  More  than  half  of  the  mobile  rigs,  in  1966  more  than 
doubled  the  insurance  races  for  offshore  units  and  Increased  the  rates  for  other  aiarlne  equipment.  Tha  Increase  added 
approximately  16  per  cent  to  mobile  rig  operating  coata.  It  is  estimated  that  the  bill  for  offshore  insurance  is  $12 
Billion  to  $15  million  annually.  Quite  understandably  the  industry  Is  considering  alternate  methods  of  Insuring  against 
catastrophic  losses. 

Offshore  petroleum  interest  created  the  need  for  a  new  technology  and  for  equipment  capable  of  survival  In 
the  formerly  Inaccessible  marine  environment.  Initially,  exploration  wells  were  drilled  from  fixed  platforms.  How,  vir¬ 
tually  all  exploration  and  most  field  extension  walla  are  drilled  from  mobile  drilling  units.  This  advancement  in  equip¬ 
ment  design  has  occurrad  within  a  relatively  short  time  when  one  considers  that  in  1949,  only  one  mobile  rig,  designed 
for  offshore  drilling,  existed  In  the  world.  Today,  there  are  approximately  150  such  rigs  In  operation  and  another 
twenty  are  under  construction  or  are  committed  for  construction.  The  cost  of  the  units,  more  than  half  of  which  operate 
In  the  Gulf  of  Mexico,  ranges  from  $2  million  to  $10  million. 

To  give  you  some  Ides  of  the  complexity  of  these  mobile  units,  let  me  take  a  moment  at  thia  point  to  dlacuaa 
the  great  variation  in  their  design.  Basically,  there  are  three  types  of  mobile  drilling  units  and  each  configuration 
attempts  to  resolve  the  problems  inherent  in  the  dynamic  marina  envtronsient  auch  at  water  depths,  tidal  and  littoral  cur¬ 
rents,  floor  bottom  mechanics,  ice  flows,  hurricanes,  and  ao  forth. 

One  type  of  mobile  rig  is  supported  on  the  ocean  floor.  The  structural  members  of  auch  units  may  be  fixed 
rigidly,  or  the  units  may  be  equipped  with  jack-up  devices  and  a  superstructure  capable  of  floating.  Thia  type  was 
first  used  in  Inland  water  operations  and  Is  beat  suited  for  relatively  shallow  water.  The  units  using  stllt-like  spud 
legs  have  a  water-depth  capability  to  about  240  fast. 

Another  type  la  the  semi-aubmeralble  drilling  unit  that  neither  floats  aa  s  ship  nor  rests  on  the  bottom. 

It  la  partially  submersed  by  ao  elaborate  automatic  anchoring  and  bouyancy-control  system.  The  system  is  used  to  extend 
the  water  depth  capacity  of  many  of  the  bottom  setting  units  not  equipped  with  spud  lags  and  takas  advantage  of  tha  wave 
transparency  characteristic  of  auch  mobile  unite.  Seml-submerslbles  have  been  used  in  600  feat  of  water  and  are  prob¬ 
ably  capable  of  even  greater  depth* , 

Still  another  type  la  the  ship-ahaped,  self-powered  floater.  The  principle  of  dynamic  positioning  keeps 
thia  unit  over  Che  drill  site  and  permits  effective  use  of  such  equipment  under  severe  wave  and  wind  conditions.  Posi¬ 
tion  control  devices  have  maintained  vessels  over  the  drill  eita  In  twenty- five- foot  seas  with  buffeting  winds  up  to 
sixty  miles  per  hour.  Larger  power  units,  which  control  the  vessel’s  surface  attitude  may  be  employed  to  increase  opera¬ 
tional  time  in  area*  of  severe  currenta  and  winds.  Floaters  have  been  used  to  drill  1,000-foot  core  holes  In  water 
depths  to  4,800  feet,  aa  wall  as  numerous  oil  and  gas  teats  In  lesser  water  depths. 

I  believe  that  in  the  future,  aesi-aubmeralblea  and  the  self-powered  floaters  will  be  comailtted  to  cver- 
lncreaalng  water  depths.  The  ultimate  design  objective  for  a  drilling  unit  la  depicted  as  a  totally  automatic,  sub¬ 
marine  unit,  whose  principal  function  will  be  unaffected  by  environmental  forces. 

After  a  successful  well  Is  drilled  and  completed,  the  usual  vell-ccmpletlon  technique  requires  that  the  pro¬ 
duction  tree  be  Installed  above  the  surface  of  the  water.  The  tree  may  be  located  on  a  single  or  multi-well  platform  or 
it  may  be  Installed  on  the  celaeun,  thus  exposing  such  equipment  to  the  elements  and  to  ocean  traffic.  Efforts  to  pro¬ 
duce  and  naintalR  wells  through  specially  designed  underwater  production  trees  are  In  the  field-test lng  phase. 

Today  there  are  more  than  fifty  wells  throughout  the  world  that  produce  through  production  heeds  located 
under  water;  however,  most  are  completed  with  conventional  laud  equipment  end  in  water  leee  then  sixty  feet  deep.  These 
systems  require  divers  to  osslat  in  Che  Installation  and  repair.  It  is  obvious  that  aa  drilling  activity  moves  to 
greater  water  depths,  well  completions  must  be  Independent  of  man’s  limited  capacity  to  work  underst*.  Ultimately, 
underwater  production-control  equipment  must  he  designed  to  be  remotely  Installed,  operated,  sad  serviced. 

Obviously,  the  technological  challenges  will  not  grow  less  formidable  aa  the  Industry  moves  outward  Into 
deeper  water.  But,  os  I  have  already  indicated,  that  is  clearly  the  direction  In  which  it  la  moving.  The  fact  that  it 
is  doing  so — despite  the  higher  cost  of  investment  and  insurance,  despite  the  hatarda  of  a  relatively  unfamiliar  and  fre¬ 
quently  hostile  environment,  and  despite  knowledge  that  there  will  certainly  be  conflicts  difficult  to  resolve— indicate* 
both  the  force  of  the  incentive  and  the  confidence  that  has  derived  from  the  striking  successes  to  date.  This  outward 
movement,  lneofa;  as  we  can  judge,  shows  no  algra  of  slowing  down. 

Tha  Department  of  the  Interior  has  e  major  reaponaibl lity  to  assess  carefully  chest  developments  in  offshore 
oil  and  gas  production.  The  department  cannot  act  merely  aa  an  onlooker  in  this  bold  and  challenging  enterprise.  Past 
legislation  has  confirmed  the  federal  government's  jurisdiction  over  the  resources  of  the  outer  continental  shelf,  and 
recent  lavs  have  llliolnsted  the  department's  special  responsibilities.  I  refer  particularly  to  the  Marine  Resources 
and  Engineering  Development  Act  of  1966. 

Under  the  legislation,  promoting  wise  development  and  use  of  marine  resources — all  of  them — has  basn  affirm¬ 
ed  as  e  logical  axtenalon,  and  even  an  enlargement,  of  the  department's  historic  mission  on  land.  In  the  past,  aa  you 
know,  various  Interior  bureaus  and  agencies  had  various  responsibilities  in  the  marine  field  and  often  each  worked  alone. 
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Now  vs  «r*  working  svst  son  closely  together,  under  e  Msrlne  Resources  Development  Program  In  which  1  am  currently  serv¬ 
ing  aa  Program  Manager.  The  Bureau  of  Hines  end  her  sister  agenda*  no  longer  look  individually  et  separate  serine  re¬ 
sources  ;  Instead,  we  look  eogethtr  et  the  total  reeource  potential  of  the  see. 

In  thle  context,  our  interact  in  offehore  oil  end  gee  production  Is  clear.  Us  sss  It  not  merely  as  e  prom¬ 
ising  way  to  Increase  the  nation1  e  energy  reaourcea  s  but  aa  part  of  en  integrated  eye  tee  of  marinr.  resource  development. 
The  drilling  platform  stands  In  s  see  that  is  habitat  to  flah;  lta  drill  penetrates  geological  formations  rhat  can  raaaon- 
ably  be  expected  to  contain  other  minerals  of  commercial  value.  How  could  the  Interrelationships  soon?  resources,  and  the 
potential  for  confllcte  In  their  wlae  development,  be  plainer?  We  have  learned  much  from  the  past,  iud  from  >,«  environ¬ 
mental  problems  that  ( lague  us  today  on  the  land-air  pollution,  etteam  pollution,  soli  erosion,  end  others.  The  Depart¬ 
ment  of  the  Interior  hea  been  told  by  the  Congress,  in  no  uncertain  terms,  "See  to  it  chat  nletory  does  not  repeat  itself 
In  the  ocean." 

Now,  our  Karine  Resources  Development  Program  le  only  *  fledgling,  end  1  am  not  here  today  to  describe  it  in 
detail,  We  ere  just  getting  underway,  end  the  planning  stage  is  not  yet  complete.  But,  In  the  process  of  making  these 
plena  vs  have  bean  looking  Intently  Into  the  statue  of  marine  resource  development,  especially  in  areas  tihere  severs' 
kinds  of  reaourcea  are  being  exploited  in  close  proximity.  I  would  like  to  tell  you  »ome  of  the  thing*  we  U*ve  l c err'd 
from  this  examination. 

It  will  strike  you,  aa  it  struck  us,  that  the  Gulf  of  Mexico  le  s  splendid  -sample  of  an  errs  nf  multiple 
marine  resource  development.  1  have  already  described  the  thriving  oil  end  gee  production  industry  of  tile  Gulf,  One  com¬ 
pany  la  also  recovering  sulfur  from  formations  undar  torn  floor  of  the  Gulf.  Some  of  the  world'*  testiest  shrimp  uurrow  In 
the  sends  of  that  floor,  end  every  year  they  esmrge  by  the  ton  to  be  trapped  in  Che  nete  of  the  shrimp  boats.  Other  boats 
dredge  up  huge  quantities  of  oysters  and  clams ;  still  others  trawl  their  nete  through  the  water  to  take  #leh  of  many  spe¬ 
cial.  The  sport  fisherman  also  piles  these  waters;  he  tekee  fewer  flan  but  probably  has  more  fun  doing  it.  Huge  ships  of 
cowerce  traverse  the  area,  converging  on  ths  Gulf  porta  end  scattering  seaward  again  to  keep  up  the  vital  How  of  inter¬ 
national  trade.  The  Gulf  la  also  an  araa  in  which  our  military  forest,  with  their  many  requirement 3 ,  are  extremely 
active.  Finally,  thle  water,  that  has  passed  through  so  many  nata  md  around  ao  many  hooka  and  hulls,  lap*  up  on  the 
•boras  of  five  states  where  It  provides  a  valued  recreetlonel  resource  for  millions  of  people. 

This  ic  truly  multiple  use.  Nowhere  else  in  the  world,  perhapa,  la  the  resource  potential  of  a  single  body 
of  water  being  realised  so  fully.  In  this  reaped,  the  Gulf  gives  ue  e  foretaste  of  whet  may  happen  In  other  continental 
waters  of  the  United  States.  So  it  le  natural  for  us  in  the  Department,  with  our  responsibility  In  marine  reeource  de¬ 
velopment,  to  look  et  thle  region  end  eak,  "How  hea  It  worked  out?  How  compatible  have  these  various  uses  proven  to  be?" 

The  answer,  we  believe,  la  that  things  have  worked  out  very  well  end  that  the  degree  of  compatibility  IS  re¬ 
markable.  The  many  uses  of  the  Gulf — oil  production,  fishing,  recreation,  end  the  rest— ere  thriving,  an.'  ..hey  thrive 
together.  Indeed,  it  is  not  unknown  for  ont  to  confer  e  positive  benefit  on  the  other,  such  as  the  improvement  in  game 
fishing  that  has  been  noted  in  tho  vicinity  of  drilling  rigs  whoee  lege  provide  a  favorable  environment  for  fish. 

Upon  closer  examination,  we  have  faiaid  that  thle  condition  of  compatibility  la  no  happy  accident.  It  la, 
rather,  the  eia  of  cotsicleaa  day-to-day  interactions  and  interrelationships.  Many  good  examples  of  this  can  be  seen  In 
the  case  of  oil  and  gee  operations.  For  instance,  the  relationship  of  drilling  rigs  to  vessels  using  the  Gulf  is  not  left 
to  chance.  It  ie  governed  by  regulations  that  cell  for  the  display  of  certain  types  of  warning  beacons  on  these  rlge,  end 
that  designate  certain  "freeways”  through  which  ships  may  pass  in  bed  weather  with  the  assurance  that  thay  will  encounter 
no  rigs  st  all. 

In  another  direction,  cere  is  taken  to  minimise  the  danger  of  oil  from  drilling  or  production  equipment 
polluting  waters  that  support  fish  end  provide  h  vixen  recreation.  The  Department's  Geological  Survey,  in  fact,  inspects 
these  waters  end  enforces  an  anti -pollution  regulation.  I  think  it  la  noteworthy  that.  In  spite  of  the  many  oil  pro¬ 
duction  operations  being  carried  out  in  the  Gulf,  there  has  never  been  e  serious  pollution  incident— certainly  nothing  on 
the  scale  of  the  recent  TORREY  CANYON  tragedy  that  led  to  the  fouling  of  eo  many  mllee  of  English  beaches.  And  to,  we 
have  smother  example  of  how  compatibility  between  reeource  users— end  uses— ie  actively  maintained. 

These  two  examples  obviously  contain  e  coeeson  factor.  Both  represent  the  use  of  lews  end  regulations  to 
maintain  harmony  between  those  who  make  different  u tea  of  the  seme  waters.  And  this  points  up  sn  important  lesson  that 
we,  in  the  Department’s  Marine  Resources  Development  Program,  drew  from  our  study  of  the  Gulf:  the  need  fur  wlae  legis¬ 
lation  as  a  foundation  for  total  resource  development.  1  cannot  emphasise  thle  need  too  strongly.  In  formulating  the 
laws  that  will  provide  for  future  marine  development,  we  cannot  afford  to  concern  ourselves  with  a  tingle  marine  re¬ 
eource,  ignoring  the  potential  impact  on  others.  This  kind  of  preoccupation  hea  caused  no  end  of  trouble  on  land,  and  It 
la  a  habit  worth  abandoning. 

1  am  not  a  lavyer,  but  it  seems  to  me  that  the  process  of  abandoning  this  cingle-track  approach  has  already 
begun.  I  think  the  Outer  Continental  Shelf  Lands  Act  of  1953  wee  e  step  in  that  direction,  and  it  le  to  thle  Act  that 
we  attribute  much  of  the  successful  cooperation  between  those  who  utilise  the  varloue  reaourcea  of  tha  Gulf.  Although  the 
Act,  aa  lta  implies,  is  chiefly  concerned  with  the  mineral  reaourcea  of  the  see  floor,  it  also  concerns  Itself  with 

the  effects  that  exploring  for  choee  reaourcea,  and  developing  them,  could  have  on  the  tea  itself.  1  have  already  cited 
examples  of  how  oil  end  gas  operations  In  the  Gulf  are  regulated  with  respect  to  shipping  and  marine  life;  both  these 
relationships  are  specified  In  the  Act.  Another  example  may  be  more  familiar  to  you.  Lest  fall,  e  large  flah  kill  wee 
reported  on  the  Ceorgea  Bank  when  underwater  explosives  were  being  used  to  gather  seismic  data  In  a  search  for  oil.  Un¬ 
der  Section  11  of  the  Act,  the  Geological  Survey's  Conservation  Division  has  decided  to  withhold,  for  the  time  being,  any 
furthar  permit*  for  use  of  ex plosives  In  such  activity.  I  should  add  that  the  Division  la  granting  permits  for  other 
methods  of  exploration  not  potentially  hatardous  to  marine  life. 

Clearly,  thle  law  racognited  the  essential  interdependence  of  ell  activities  aimed  at  using  marina  resources. 
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The  fact  of  this  Interdependence  vaa  not  always  ao  clear.  On  land,  many  years  of  struggle  by  dedicated  con- 
aervatlonlats  were  required  to  draw  attention  to  it,  and  we  are  heartened  to  observe  lte  application  In  leva  relating  to 
marine  resources.  It  Is  ay  understanding  that  many  more  auch  laws  will  ultimately  be  required— especially  with  regard  to 
International  relationships  In  the  open  ocean — and  1  trust  that  this  prlnary  feet  of  interdependence  will  remain  in  clear 
focua  vhei  thtae  lava  and  conventlona  are  drawn  up. 

Howtver,  laws  and  regulations  are  meaningless  without  reference  to  thoae  who  must  observe  thea.  This  truism 
leads  to  a  second  conclusion  we  have  drawn  from  our  atudy  of  the  Gulf  area:  a  real  spirit  of  cooperation  and  mutual  regard 
exists  among  thoae  who  arc.  developing  the  various  resources  of  the  Gulf.  This  spirit  may  be  founded  on  wise  law,  but  It 
draws  its  energy  from  a  vivid  appreciation  of  the  fact  that  all  ths  usara  of  the  Culf  have  mutual  obligations  end  are 
capable  of  extending  significant  mutual  aid. 

The  relationships  of  the  oil  and  gas  industries  again  may  be  referred  to  for  examples.  There  le  e  very 
active  organisation,  the  Offshore  Operators  Committee,  that  works  to  maintain  good  relationships  with  other  users  of  the 
Gulf  and  to  reduce  friction  whenever  it  occurs.  This  Committee,  which  has  bean  particularly  affective  In  promoting 
friendly  relatipns  with  the  fishing  industry*  Is  a  completely  voluntary  organisation.  It  has  not  statutory  foundation. 
Nevertheless,  it  plays  an  important  role  in  maintaining  the  compatibility  between  users  of  the  Gulf  that  haa  ao  Impressed 
those  of  ua  involved  in  the  Department's  Marine  Resources  Development  Program. 

Cn  fact,  we  have  drawn  a  double  lesson  from  our  study  of  the  Gulf.  Ue  are  convinced  that  the  twin  keys  to 
success  in  future  utilisation  of  the  sea’s  resources  are  thoughtful  legislation,  on  one  hand,  and  Intelligent  cooperation 
among  users,  on  the  other,  both  are  necessary,  both  are  rooted  In  the  hard-won  understanding  that  natural  resources  con¬ 
stitute  a  system  and  must  be  developed  aa  auch.  We  must  remember  this,  especially  whan  we  extend  our  reach  into  the 
deeper  seas  and  face  the  problems  Implicit  in  Intaractione  among  nations,  aa  wall  aa  Indue  rles. 

Considering  the  great  variety  of  vessels  needed  to  develop  marine  reaoureea,  from  fishing  trawlers  to  sub¬ 
marines,  it  would  be  ludicrous  of  oe  to  sugges:  that  ve  ara  all  In  tha  same  boat.  1  don't  think  anyone  will  feel  tempted 
to  laugh,  however,  when  I  point  out  that  in  a  very  real  sense  we  are  all  In  tha  same  tea.  It  is  not  our  natural  home  and 
its  dangers  are  real— but  ao  are  its  treasures.  We  do  well  to  cooperate  In  retrieving  them. 


CSI-2 


55 


Proceedings 


Tuesday,  June  27,  1967 


Session:  Existing  Fisheries  Arrangestenta  and  Their  Implications 

PRESENT  ARRANGEMENTS  FOR  FISHERY  EXPLOITATION 


Kask 


John  L.  Kaak 

Director  of  Investigations 
Inter-Anerlcan  Tropical  Tuna  Commission 

In  thla  general  confertnce  on  the  "Future  of  the  Sea1 a  Resources"  Che  special  subject  assigned  to  me  for  re¬ 
view  Is  "Present  Arrangement#  for  Fishery  Exploitation."  In  order  to  place  the  present  (my  subject)  Into  better  per¬ 
spective,  and  also  to  halp  more  clearly  to  project  our  thinking  Into  the  future  (the  conference  theme),  it  o<ght  pr?v»» 
profitable  to  take  e  quick  look  et  the  past. 

It  has  baan  variously  estlmateo  that  man  has  been  on  earth  in  remotely  recognizable  form  for  about  200  thou¬ 
sand  years.  It  took  him  all  of  thai  respectable  period  of  time,  including  the  first  1,900  years  of  the  Christian  era  co 
cover  the  inhabitable  part  of  the  earth  and  increase  hla  number  to  1.5  billions.*  From  1900  A.D.  to  the  present,  or  dur¬ 
ing  the  lifetime  of  thoee  of  us  if*  thie  room  who  have  grsy  hair,  man  has  been  much  more  successful  as  s  multiplier,  since 
h*  has  managed  to  augment  hla  number  by  another  2,000  millions.  To  increase  from  1,5  to  3.5  billions  in  two  generations 
la  not  an  inconsiderable  feat  In  procreation  and  survival.  It  seems  that  thla  compounding  will  continue  for  another  gen¬ 
eration  at  leaat. 

Fishing,  with  some  other  well-appreciated  human  activities,  ranks  smonR  the  oldest  of  professions.  It  is 
quit*  conceivable  that  even  the  moat  remote  of  our  ancestors  fished  to  obialn  some  of  their  food.  Primitive  fishing  had 
to  be  cerrisd  on  from  ahora  or  I rom  canoes  in  rivers  and  in  lakes,  and  along  the  fringe  of  the  aea,  rarely,  If  ever,  out 
of  sight  of  land.  Fishing  had  developed  only  •  little  beyond  this  very  primitive  etage  even  to  the  time  Columbus  sailed 
a  ahort  473  yaara  ago.  Hlgh-scas  fishing  developed  slowly  since  Colunbua*  day.  It  was  known  In  only  a  few  places,  such 
as  the  Crand  Banka  of  Newfoundland,  when  steam  replaced  sail  around  the  turn  of  the  present  century  and  was  only  slight¬ 
ly  more  prevalent  when  the  internal  combustion  engine  replaced  stem  in  the  1920'a  and  1930’s.  From  here  on,  develop- 
mant  was  faster. 

The  point  to  ba  made  at  thla  stage  of  our  discussion  It  that  man's  almost  precipitous  need  for  a  great  deal 
more  food  because  of  his  increasing  number,  and  hla  capability  for  acquiring  at  least  a  part  of  this  from  the  extensive 
and  little-known  ocean  area,  haa  developed  for  the  moat  part  during  the  first  rwo-thlrda  of  thla  century  and,  moat  spec¬ 
tacularly,  during  the  two  decades  alncc  the  end  of  World  War  II.  So  no  one  really  has  had  much  experience  In  hlgh-aess 
fisheries  operations  or  in  organisation  for  their  development. 

Fisheries  Jurisdiction 


When  the  Constitution  of  the  United  States  was  being  written  nearly  200  years  ago,  Jurisdiction  over  fish¬ 
eries  vaa  assigned  to  the  states,  all  original  thirteen  ot  which  were  maritime  or,  et  leaet,  had  direct  access  to  the 
aaa.  State  jurisdiction  worked  quite  well  as  long  as  fishing  was  carried  on  froei  shore  or  near  shore.  Complications  be¬ 
gan  to  arise  only  when  fishing  by  increasingly  ooblle  fishermen  in  aearch  of  better  catches  began  in  waters  off  neigh¬ 
boring  states  and  on  the  high  eeae.  Now  with  fifty  states,  many  of  them  maritime,  and  with  many  more  mobile  fishermen  at 
home  and  abroad,  the  problems  created  by  such  restricted  jurisdiction  are  being  multiplied. 

But  this  is  not  all.  Not  only  were  fishermen  now  moving  ell  over  th>  ocean  and  among  oceans,  but  the  fish 
themselves  and  the  waters  in  which  they  swam  were  found  to  be  constantly  on  the  move.  Thus,  as  information  on  ocean  cur¬ 
rents  and  fish  migrations  Increased,  It  became  broadly  apparent  that  a  valued) /  salmon,  for  instance  (as  well  as  the 
water  in  which  it  lived  and  swam) ,  could  be  off  Alaska  one  day,  off  British  Columbia  the  next,  and  off  Washington,  Ore¬ 
gon,  and  California  soon  thereafter.  A  salmon  actually  swims  through  several  different  jurisdictions  and  sets  of  fish¬ 
ing  regulations  on  Its  way  to  spawn  In  the  Fraaer,  the  Columbia,  or  the  Sacramento  River. 

State  jurisdiction  was  found  to  have  other  shortcomings,  too.  Fisheries  research,  for  Instance,  could  not 
be  effectively  carried  out  by  etatc  institutions  since  the  species  und^r  study  were  forever  moving  out  of  the  area  of 
Jurisdiction  where  stats  funde  could  be  used  for  research.  Also,  political  expediency  et  the  state  level  has  been  known 
at  time*  to  Influence  fishery  regulations  and  management  measures  even  more  than  the  welfare  of  the  fish.  The  progres¬ 
sive  accumulation  of  politically  motivated  regulations  have  by  and  large  favored  inefficiency,  and  has  resulted  in  insti¬ 
tutional  handicaps  that  have  often  arrested,  If  not  completely  paralyted,  fishery  development.*  Clearly,  Jurisdiction  by 
states  under  these  changing  conditions  wee  no  longer  effective.  Whet  then  could  be  done  to  remedy  the  situation? 

One  attempt  to  overcome  the  obvloua  shortcomings  of  etatc  Jurisdiction  was  for  a  number  of  states  to  band 
together  Into  whet  haa  come  to  be  known  as  state  fishery  coenlsaions .  The  first  of  those  was  organized  on  the  Atlantic 
coast  in  1942  and  le  known  as  the  Atlantic  States  Marine  Fisheries  Commission.  There  la  also  s  Pacific  Marine  Fisheries 
Corals* Ion  and  a  Gulf  Srates  Marine  Fisheries  Commission  organized  at  somewhat  later  dates.  These  state  associations 
annually  gat  together  to  consider  fishery  problems  common  to  two  or  more  states.  On  the  basis  of  theee  discussions,  each 
state  could  take  Independent  action  or  agreed-to  joint  action  with  respect  to  the  study  or  conservation  of  species  in 
which  two  or  more  have  a  common  Interest.  These  comalaslor.a  have  been  useful  in  providing  a  platform  where  state  fish¬ 
ery  administrators  and  their  scientific  advleore  can  meet  and  discuss  their  problems  end.  If  appropriate,  cake  Joint 
action.  However.  I  do  not  think  that  there  is  any  responsible  person  dealing  in  fisheries  matters  who  thinks  that  thla 
formula  haa  solved  the  Jurisdictional  problem. 

If  state  and  a  combination  of  state  Jurisdictions  ere  Found  to  be  inadequate,  national  Jurisdictions ,  it 
appaars.  are  only  allghtly  If  any  better.  Political  boundaries  of  any  size  are  for  the  most  part  meanlngleaa  In  the 
atudy  or  control  of  natural  phenoeona.  The  tune  fishery  of  the  eastern  tropical  Pacific,  for  inetanca,  le  at  present 


*  The  Future  Growth  of  World  Population  (New  York:  United  Natlone  Department  of  Economic  and  Social  Affaire,  1958). 

2  W.  M.  Chepaian ,  Politics  and  the  Marine  Fisheries ,  Bureau  of  Commercial  Fisheries  Circular  No.  250  (Washington:  U.S. 
Government  Printing  Office,  1966). 
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prosecuted  by  fishermen  of  nine  countries  Including  Canada  end  Japan.  The  flehery  covert  tn  ocean  tree  attending  ftOfc 
southern  California  to  northern  Chile,  a  distance  of  boat  4,500  miles,  off  the  coasta  of  alavan  countries  and  In  two 
hemispheres.  Neither  state  nor  national  Jurisdiction  proved  adequate  for  the  study  and  management  of  this  flehery.  Res¬ 
ponsibility  In  this  Instance  was  passed  on  to  an  international  comnlsalon  whose  accountabilities  are  for  "stocks  of  fish" 
in  an  extensive  loosely-defined  area  known  as  the  "eastern  tropical  Pacific."  This  arrangement  has  worked  very  well  as 
far  as  the  more  rsstrlctad  surface-caught  yellowfin  tuna  are  concerned,  It  Is  not  certain  whether  this  large  and  elastic 
Jurisdiction  will  continue  to  prove  adequate  whan  we  know  more  of  the  relationship*  of  Che  larger  deep-swimming  yellowfin 
(now  being  caught  by  Japanese  longllners  right  across  the  Pacific)  to  the  aur face-caught  yellowfin  taken  near  the  coasts 
of  the  Americas;  or,  when  we  know  more  of  the  distribution  in  tlrr.e  and  space  of  the  skipjack  which  occur  seasonally  In 
the  eastern  Pacific  and  which  are  believed  to  form  a  part  of  s  larger  stock  extending  at  least  to  aild-Paci f ic .  A  shrewd 
guess  would  be  that  the  eastern  tropical  Pacific  delimitation  as  presently  defined  would  not  prove  adequate  for  either 
research  or  management  even  for  the  two  species  specifically  covered  by  the  convention;  and  certainly  not  for  other 
species  of  tuna  that  are  known  to  stake  ocean-wide  migrations. 

Ocher  important  species  of  food  fish  have  been  referred  to  International  commissions  with  convention  waters 
either  left  quite  general  or  else  very  rigorously  defined.  The  two  older  (pre-war)  and  so  far  successful  bilateral  com¬ 
missions  between  Canada  and  the  United  States  dealing  with  Daclflc  halibut  and  Fraser  River  salmon  lmedlately  coma  to 
mind.  So  long  as  Just  the  two  prosperous  and  friendly  treaty  countries  fished  these  resources  in  traditional  places  and 
with  comparable  gear,  the  formula  worked  very  well.  However,  t'.o  formula  broke  down  when  It  was  demonatratad  that 
Fraser  River  salmon,  with  treaty  waters  restricted  to  a  limited  fixed  area  near  the  river  tetuary,  could  be  successfully 
and  profitably  caught  in  areas  of  the  high  6eas  aa  far  as  the  mld-Pacific  and  that  halibut  could  be  caught  successfully 
by  fisherman  from  countries  not  members  of  the  convention  In  extensive  areas  of  the  high  teas  but  still  In  treaty  watsrs 
loosely  described  as  "the  northern  Pacific  Ocean  and  Bering  Sea."  Under  these  cl rciXMtances  the  fisherman  of  non-member 
countries  who  had  moved  into  the  fishery  had  to  be  kept  by  agreement  from  fishing  thase  species  (as  Japan  now  la)  or  by 
getting  countries  voluntarily  to  restrict  thalr  operations  on  the  protected  species,  as  the  U.S.S.R.  is  more  or  less 
doing  on  a  year-to-year  basis  now.  These  are  at  best  temporary  measure*.  Another  alternative  would  be  to  invite  other 
fishing  countries  to  join  the  convention  and  to  share  the  allowable  catch.  The  latter  formula.  In  the  case  of  a  common 
property  resource,  is  probably  the  fairest  and  the  most  durable  but  in  practice,  In  these  two  inetancae  at  least.  It  will 
probably  only  be  adopted  as  a  last  resort. 

As  can  be  seen,  even  the  regional  Jurisdiction*  accepted  at  praeent  are  breaking  down  as  more  and  more  fish¬ 
ermen  from  a  variety  of  countries  enter  established  fisheries,  and  at  more  and  more  la  learned  concerning  fish  distribu¬ 
tion  and  the  relationship*  of  the  fiah  stocks. 

So  far,  however,  In  spite  of  the  growing  problems  of  specie*  and  ares  Jurisdiction,  the  regional  inter¬ 
national  fiehery  cosnlaalons  have  proven  by  all  odds  to  be  the  most  successful  both  In  study  and  management  of  flah 
stocks.  Although  the  pre-Uorld  War  II  bilateral  commissions  dealing  with  halibut  and  ealmon  between  the  socially  and 
economically  comparable  countries  of  Canada  and  the  Unltad  States  are  the  ones  usually  pointad  to  with  pride,  there  are 
multilateral  commissions  with  many  member  countries  varying  widely  in  economic  development,  scientific  aophieticet ion  and 
political  outlook  which  aleo  show  aigns  of  some  auccecs.  A  quick  look  at  how  thi*  development  in  the  international  fish¬ 
eries  field  has  taken  place  may  prove  profitable  in  our  efforts  to  plan  for  the  future. 

International  Cooperation  In  Fleherlea 

Development  of  an  international  approach  to  the  solution  of  high-aeas  fishery  problems  hat  occurred  in  two 
principal  ways.  The  first  involved  cooperative  planning  and  conduct  of  research  only.  Research  was  non-contentioua  and 
everyone  seemed  in  favor  of  developing  more  Information  regarding  a  little-known  but  Increasingly  valuable  resource. 

This,  It  wss  agreed,  could  beat  be  done  in  international  waters  by  joint  planning  and.  If  possible,  by  cooperative  exe¬ 
cution.  Cooperative  research  raquired  only  the  tacit  agreement  of  the  countries  whose  scientists  wished  to  work  to¬ 
gether  and  no  final  or  large  commitments  for  programs  or  expenditures  were  needed. 

The  second  approach,  aa  we  have  already  ee«n,  involved  not  only  research  but  management  as  carried  out  by 
the  international  commission!.  Terms  of  reference  here  were  more  precise  end  egreemanta  took  on  the  form  of  formal 
treaties.  Both  developments  occurred  together  and  both  survive  to  this  day. 

The  Research  Councils 


As  concentrated,  mechani*ed  fishing  by  the  fleets  of  a  number  of  countries  first  developed  in  the  North  Sea 
and  adjacent  watere ,  It  was  hare  where  apparent  overfishing  of  fish  stocks  first  occurred.  It  was  here,  toe,  In  res¬ 
ponse  to  an  obvious  need,  where  en  international  approach  to  cooperative  research  on  high-seas  fish  stocks  first  de¬ 
veloped.  At  the  turn  of  the  present  century,  en  International  Council  for  the  Exploration  of  the  Sea  (known  almost 
universally  at  ICES)  made  up  of  scientists  of  western  European  countries,  was  organised.  This  Council  held  Its  inaug¬ 
ural  meeting  in  Copenhagen  in  1902.  Led  by  some  of  the  leading  marina  scientists  of  the  day,  it  proved  an  almost  Im¬ 
mediate  auccaas  in  encouraging  sea  research.  Organisationally  it  was  divided  into  bath  subject  end  arte  committees  to 
car r  out  its  cooperative  planned  research.  Thua  It  hea  a  Salmon  and  Trout  Committee,  e  Hydrographic  Committee  and 
W?  ng  Coemit  tee  as  well  ae  a  Baltic  Arta  Committee,  a  Transition  Area  Committee,  a  Northeastern  Area  Committee,  and 
ao  orth.  The  Council  also  standardises ,  collects,  and  collates  fishery  statistics  and  hydrographic  information,  and 
publishes  the  results  of  ita  invaacigationa  and  of  the  decisions  taken  at  its  Annual  Mettlnge. 

The  Importance  of  ICES  and  the  influence  It  has  exerted  on  the  development  of  hlgh-eeaa  international  fish¬ 
eries  research  can  hardly  be  exaggerated.  The  inspiration  supplied  by  the  success  of  thla  organisation  lad  directly  to 
the  development  of  similar  research  councils  elsewhere.  In  1919  a  parallel  organisation  was  established  by  countries 
bordering  the  Mediterranean ;  In  1920  the  North  American  Council  on  Flehery  Investigations  was  organised  for  the  north¬ 
western  Atlantic;  In  1948  an  Indo-Peclflc  Fisheries  Council  was  started  under  the  auspices  of  the  Food  and  Agriculture 
Organisation  of  the  United  Nations  (FAO),  and  in  1949  a  second  General  Fisheries  Council  for  the  Mediterranean,  again 
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under  FAD,  vu  organised  to  gi v#  that  araa  two  council®.  FAO  also  mad*  some  not  too  auccaaaful  attempts  to  organise  coun¬ 
cil*  in  South  America  and  Africa  but  all  of  three  did  not  take.  Three  regional  fishery  bodlea  are  recorded,  one  in  the 
aouth  Atlantic  (CARPAS),  one  in  Europe  (the  European  Inland  Fisheries  Council),  and  one  In  tfoat  Africa.  Little  baaidaa 
the  holding  of  occaalonal  meetings  haa  bean  recorded  about  then. 

Nona  of  the  subsequent  research  councila,  however,  embodied  the  inspiration  and  spirit  of  ICES.  The  latter, 
which  haa  aurvlvad  two  world  ware,  la  atlll  a  reacarch  force  to  be  reckoned  with,  wheraaa  bom  of  the  othere  have  not 
even  survived.  The  North  American  Council  discontinued  meeting  after  1938,  and  the  original  Medi terrene®".  <  —Oil  became 
Inoperative  to  tha  point  where  FAD  organised  another  council  for  tha  area.  Both  are  functioning  at  t*;c  moment  bn!  at  a 
low  key.  The  Indo-Paciflc  Council  haa  mat  quite  regularly  but  Its  measurable  accomplishments  are  nor.  Impressive.  Tha 
difficultly®  and  ganeral  lack  of  intaraat  encountered  by  FAO  toward  similar  ccunclle  In  Africa  and  tntln  America,  a®  ?e)l 
a®  tha  lalativaly  high  mortality  experienced  for  thi®  type  of  organisation,  serve  as  a  measure  of  the  a? ftctlvenet®  and 
popularity.  All  council®  have  provided  a  platform  for  scientists  and  fishery  administrator®  of  v*~lou*  countries  on  vhi„\ 
to  maat  together,  and  to  exchange  ideas.  They  have  alio  allowed  participants  to  become  aware  of  ih?  international  nature 
of  tha  problem  that,  up  to  the  lime  of  Couicll  formation,  they  had  been  vreatllng  with  nationally  '\t!  alone.  None  of  the 
councils  hive  bean  given  operational  or  management  responsibilities  to  their  area  of  *f fectl vana.ae  d  Influence  was  to  a 

dagrmm  limited  by  their  charters.  O'  The  few  occasions  where  council  scientist®  also  served  as  sci>nific  advisors  In  a 
tight  management  situation,  such  as  tie  Research  Coaanlttee  of  tha  Whaling  Commlaalon,  their  inTIt.  .a  not  stri  T''*. 


The  second  line  of  development  included  negotiation  of  formal  flahery  convention®  which,  In  most  cases,  pro¬ 
vided  for  tha  organisation  of  commietil >na  which,  In  turn,  were  assigned  specific  research  as  wall  as  management  responsi¬ 
bilities.  Thar*  art  a  dotan  or  more  such  commissions  operative  today  but  no  two  are  alike.  They  differ  widely  in  organ¬ 
isation,  authority  and  problem*,  but  moat  have  an  identifiable  mission.  Some  have  a  fixed  meafcerahlp,  as  the  bilateral 
enemies  lone  dealing  with  Faclflc  salmon  and  halibut.  Tha  tripartita  North  Pacific  (Canada,  Japan  and  the  United  States) 
and  tha  bipartite  (Japan  and  U.S.S.R.)  salmon,  and  similar  commission®  belong  in  this  group.  Others  ara  open-end  traatlea 
where  any  government  can  join  if  it  haa  an  interest  and  la  accapted  by  existing  members,  a.g.,  the  Tuna  and  Whaling  Com¬ 
missions.  Some  commissions  deal  with  one  spades  In  a  defined  area  such  aa  the  halibut  "of  the  northern  Pacific  Ocean 
and  Bering  Sea"  or  tha  aockeya  salmon  of  the  Fraser  Rivar.  Others  deal  with  several  designated  species  in  a  large  area 
(a.g..  Herring,  halibut,  salmon,  king  crab,  and  such  like  of  tha  North  Pacific  Treaty),  while  still  others  deal  with  many 
fishery  problems  in  large  regions  such  as  the  Northwestern  and  Northeastern  Atlantic  Commiaalona.  Although  these  latter 
two  commissions  ware  designed  Co  deal  principally  with  demersal  flah,  almost  any  flahery  problem  can  be  assigned  to  them 
by  special  arrangement. 

Prescribed  treaty  or  convention  vat#*-'*  also  vary  widely.  Thu*  the  Whaling  Commission  for  all  practical  pur¬ 
poses  takas  In  all  tha  world  ocean  where  whale#  ,  whereas  all  other  commiaalona  ara  variously  restricted  to  a  part  of 

ona  ocean.  The  Tuna  Commission,  aa  ve  have  air.  e«n,  la  limited  to  the  general  eras  described  as  tht  eastern  tropical 

Pacific,  and  tha  aockeya  salmon  comaU.seion  la  react. ctsd  to  treaty  waters  near  tha  Fraear  aatuary  even  though  the  Fraaer 
River  ealmon  travel  and  can  be  caught  on  the  high  aaa a  to  as  fsr  ss  the  mld-Paclflc.  The  North  Peel  fie  Fisheries  Conven¬ 
tion,  on  the  other  hand,  which  eleo  deala  with  ealmon,  defines  Its  convention  or**  ss  "sll  wstsrs,  othsr  than  territorial 
waters,  of  th«  North  pacific  Ocean,  including  adjacent  seas.” 

Also  varying  widely  are  the  principle#  that  gulda  tha  selection  of  commissioner*  by  tha  various  member  gov¬ 
ernments  aa  well  aa  the  definition  of  tha  appointive  authority.  In  Canada  and  the  United  States  the  appointive  authority 
haa  been  nationally  established  as  tha  highest  In  tha  land,  namely  Her  Majesty,  on  the  re commands t Ion  of  tha  Govtmor-ln- 
Councll  in  Canada, and  tha  President  of  tha  United  States.  In  Canada,  this  "aurnit"  appointment  automatically  gives  tha 
"government"  comelssloner,  who  uaually  la  a  ranking  officer  In  the  Department  of  Flahariea,  conalderabla  leeway  io  nego¬ 
tiation  mid  even  In  tha  commltaant  of  money a „  uaually  within  tha  limits  of  reasonable  budgets  presented  in  advance.  In 
tha  case  of  tha  United  States,  this  freedom  le  more  restricted,  a a  money  cotmUtnent  cannot  be  made  even  if  requested  by 
tha  President  hlmatlf,  since  there  le  no  assurance  at  all  that  Congress  will  support  tha  request;  in  fact,  experience  has 
shown  that  very  often  Costgresa  will  not.  I©  the  case  of  moat  other  governments,  the  appointment  or  nomination  of  commis¬ 
sioners  seems  to  be  more  casual.  Almost  always  a  ranking  officer  of  the  fishery  administration  and,  at  times,  scientific 
0(  laUuel ry  advisors  appear  as  coMieaionera .  but  candidate*  from  the  military,  finance  office  and  foreign  affairs  are  by 
so  means  unknown. 

The  main  point  to  be  made  here  la  that  although  tha  number  of  coamlaalonera  la  fixed  by  the  conventions, 
rarely  If  ever  Is  the  composition  of  the  commission.  Its  actual  authorities  or  how  or  by  whom  commissioner*  are  to  be 
^pointed  or  their  qualifications  spelled  cut  In  the  convention.  Io  feet  the  legal  statue  of  tha  commission  Itself  la 
very  often  quite  imelear. 

With  this  great  variation  among  existing  commiaalona,  it  la  difficult  to  catalogue  them  In  any  useful  way. 

For  tha  present  purpose,  however,  I  am  going  to  consider  the  commiaalona  from  two  ganeral  points  of  view  only,  namely,  on 
the  basis  of  when  the  conventions  were  negotiated,  and  how  and  by  whom  research  and  management  responsibilities  assigned 
to  the  commission  are  carried  out. 

The  Collisions  in  Point  of  Time 

The  first  formal  negotiated  convention  to  deal  with  tha  study  and  conservation  of  a  living  marine  resource 
was  tha  Fur  Seal  Convention  of  1911.  This  con vent Ism  vss  sccomplishsd  among  Canada,  Japan,  Russia,  and  the  United  Ststaa 
st  s  time  when  the  four  go  we  rum  ante  Involved  differed  broadly  from  the  seme  four  today.  The  omoventlon  grew  out  of  the 
decimation  by  unrestricted  pelagic  hunting  e?  ^orth  Pacific  fmr  seal  stock*.  The  agreement  proved  successful  In  restor¬ 
ing  the  fur  seal  through  protection  and  selective  harvest,  but  the  ccmmls  si  on  we*  light  on  research.  One  ef  Che  princi¬ 
pal  lacks  to  this  field  was  a  measure  of  the  effect  that  tha  greatly  Ucresssd  flah-eetlog  seal  herds  had  on  othsr  Impor¬ 
tant  feed  fish.  This  lack,  coupled  with  Inadequate  studies  In  population  dynamics,  caused  a  lots  of  comfldeace  by  at 
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least  one  mewber,  Japan,  and  the  treaty  became  inoperative  in  1941.  The  treaty  was  re-negotiated  after  World  War  II  by 
the  sene  governments  that  belonged  to  it  before  but  with  much  more  directed  emphaale  on  coordinated  national  research 
programs.  It  is  operative  today. 

The  Fur  Seal  Convention  is  the  oldest  of  the  "fisheries”  treaties.  Since  it  has  survived  (with  the  excep= 
cion  of  the  retess  during  the  war  years  mentioned  above)  two  world  wars,  revolution,  conflicting  ideologies,  enmities, 
and  friendships  for  fifty-five  years,  and  as  it  has  been  reasonably  successful  In  accomplishing  its  mission  and  satisfy¬ 
ing  Its  members,  it  must  have  some  built-in  Survival  qua) ills*  that  are  worth  examining.  We  might  taka  another  look  at 
this  .1  little  later  on. 

The  only  other  fishery  conventions  that  were  negotiated  and  had  commissions  placed  Into  operation  before 
World  War  11  (a  much  simpler  world  than  exists  today)  were  the  two  apparently  signally  successful  bilateral  commissions 
between  Canada  and  the  United  States,  each  dealing  with  one  species,  namely,  the  halibut  of  the  "northern  Pacific  Ocean 
and  Bering  Sea"  (1924).  and  the  aockeye  aalmon  (and  later  pink  salmon)  of  the  "Fraser  River  system”  (1937).  There  are 
several  contributing  reasons  why  these  commissions  have  proven  so  successful. 

One  reason  for  their  success  was  that  responsibility  for  study  and  restoration  was  for  one  priied  apecles  only 
and,  in  each  case,  the  species  had  been  fished  down  to  the  point  where  any  improvement  would  be  much  appreciated.  Other 
characteristics  that  contributed  toward  success  were  that  the  two  member  countries  hsd  a  common  ancestry  and  language, 
and  a  similar  currency,  and  that  they  were  at  a  comparable  stage  of  scientific,  economic,  and  social  development.  Also, 
they  used  similar  fishing  gear  and  had  grown  accustomed  to  fish  together  on  the  high  seas  and  near  state  and  national 
boundaries  over  a  number  of  decades.  Still  another  reaaon,  and  in  my  view  an  Important  one,  for  success,  was  that  each 
of  these  conventions  specifically  provided  for  an  inttrnsrional  research  staff  for  the  commission  Itself,  so  It  could 
vigorously  pursue  those  researches  it  considered  most  pertinent.  As  the  scientific  staff  members  were  the  direct  em¬ 
ployees  of  the  member  governments,  doubts  ss  to  the  authenticity  of  the  scientific  results  presented  to  the  commissioners 
were  minimal,  and  in  these  two  instances  at  least,  results  of  researches  have  never  been  seriously  questioned.  Also  both 
commissions  were  quite  liberally  supported  for  the  mission  they  hed  to  carry  out. 

All  the  ocher  fishery  conventions  (except  one  or  two  minor  ones  in  the  North  end  Baltic  seas)  were  negotiated 
and  entered  into  force  after  World  War  11,  and  hence  have  hardly  had  time  to  prove  themselves  finally  one  way  or  the 
ocher.  However,  some  have  shown  that  the  formula  adopted  to  solve  their  specific  problem  has  not  worked  well.  An 
example  of  this  is  the  Whaling  Commission  (negotiated  In  1946  with  inaugural  meeting  In  1949)  having  about  seventeen  pres¬ 
ent  members,  under  whose  auspices  the  whales,  especially  in  the  Antarctic,  have  progressively  been  reduced  to  the  point 
where  now  only  residual  and  marginal  whaling  Is  carried  out  by  a  few  countries.  The  Whaling  Commission  hsd  no  scientific 
stiff  of  Its  own  and  relied  on  members  of  the  Whaling  Committee  of  ICES,  who  also  served  on  the  Research  Coonlttea  of  the 
Commission,  for  its  scientific  advice.  Very  little  independent  research  was  carried  out  end  moat  of  the  scientific  ad¬ 
vice  given  wss  ignored  In  the  Interest  of  competitive  catching  of  aa  many  whales  as  possible. 

Other  postwar  commissions ,  on  the  othsr  hand,  such  as  the  one  created  by  the  International  Convention  for 
the  Northwest  Atlantic  Fisheries  ( ICNAF)  (signed  1949  and  Inaugural  meeting  1951)  have  encouraged  the  agencies  of  some  of 
their  member  governments  to  carry  out  substantial  high-quality  research  in  Its  eras  of  Interest  and  have  programed  coop¬ 
erative  ocean  surveys.  ICNAF,  with  thirteen  members  from  Western  Europe  and  North  America,  has  several  member*  scientif¬ 
ically  sophisticated  enough  to  understand  the  research  carried  out,  even  If  all  members  esnnot  or,  at  least,  do  not  al¬ 
ways  effectively  participate.  Recommendations  to  rsgulate  mesh  sites  have  betn  cede  and.  In  tome  instances,  enforced 
with  some  success.  The  real  test  of  co«r.isaion  strength  will,  however,  be  made  when  hard  recoemendat ions  on  catch  quotas 
and  limitations  will  be  required.  ICNAF  has  carried  out  its  general  research  responslblll t tea  quite  well  *o  far. 

Another  postwar  convention  is  one  that  goes  by  the  Inordinately  long  name,  in  a  company  of  long  names,  cf 
"The  Convention  for  Regulation  of  the  Meshes  of  Fishing  Nets  and  the  Site  Limits  of  Fish"  (signed  1946,  effective  date 
1954).  Present  membership  Includes  about  fifteen  Western  European  countries.  The  convention  provides  for  no  research 
or  research  coordinating  body  of  its  own;  specific  conservation  measures  are  spelled  out  In  the  convention  as  well  as  in 
the  long  title.  ICES  serves  as  the  scientitlc  fact-finding  agency  of  the  cooimi ss icn .  It  has  met  with  Indlffc.cnl  suu- 
cess . 

Still  another  postwar  convention  was  negotiated  among  Canada,  Japan,  and  the  United  States  to  deal  with  North 
Pacific  Fisheries,  The  International  Noith  Pacific  Fisheries  Convention  (INPFC)  was  signed  in  1950  but  due  to  political 
•tresses  an  Inaugural  meeting  of  the  Commission  wss  not  hsld  until  1954.  This  treaty  concerns  Itself  with  salmon  of 
North  American  origin  on  the  high  seas  as  well  ss  with  other  species.  A  companion  but  separate  treaty  (1956)  between 
Japan  and  the  U.S.S.R.  treats  principally  of  aalmon  of  Asiatic  origin  on  the  high  seas  (mostly  concerning  catch  quotas). 
Salmon  originating  from  the  two  continents  Intermingle  on  the  high  seas  In  certain  locallclee  of  the  mld-Paclflc  where 
they  are  caught  together,  principally  by  Japan.  This,  as  well  as  the  existence  of  two  conventions  with  overlapping  mem¬ 
berships  dealing  with  essentially  the  same  problem,  Introduces  complications.  Further,  s  new  principle  called  "absten¬ 
tion"  was  Introduced  In  the  trl-psrtite  North  Pacific  treaty.  This  principle  postulates  that  new  countries  entering  a 
fishery  should  abstain  from  catching  species  already  demonstrably  being  exploited  fully  by  countries  already  fishing 
them.  The  principle  as  presented  was  not  considered  as  one  worthy  of  general  acceptance  by  United  Nations  Conferences 
In  1955  and  again  in  1958  and  I960.  In  modified  form,  of  courae,  this  principle  has  bean  In  fores  in  the  Fur  Seel  Con¬ 
vention  since  1911  where  Canada  and  Japan  have  agreed  to  "abstain"  from  pelagic  sealing,  but  In  this  esae  the  abstainer* 
were  compensated  for  their  sacrifice  by  being  given  a  portion  of  the  harvest.  This  "compensation  for  abstention"  prin¬ 
ciple  was  at  least  one  of  the  ingredients  hinted  st  above  that  contributed  to  the  auccass  and  long  life  of  the  Fur  Seal 
Convention. 

All  researches  under  INPFC  are  carried  out  by  agencies  of  member  countries,  with  programs  coordinated  bv  the 
Commission  at  its  annual  meetings.  Some  researches  that  touch  the  Interests  and  the  sensitivities  of  members  are  vigor¬ 
ously  contested.  They  are  only  passed  and  reported  upon  after  long  Joint  working  party  sessions  bstvecn  scientists  of 
all  countries  and  then  only  If  their  usually  toned-down  results  are  found  acceptable  to  the  government  heads  of  the 
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cowl •• lew.  Thle  system  of  conducting  and/or  coordinating  raaaarch  is  not  to  b«  widely  recommended.  The  convention  It* 
•elf  mad  the  commission's  operations  have  been  wider  review  by  member  governments  now  for  a  number  of  years,  No  new  for¬ 
mula  acceptable  to  all  member*  has  yet  been  arrived  at,  ao  the  commlealon  grudgingly  portlets  In  meeting  year  after  year 

under  the  old  formula  for  want  of  agreement  on  anything  batter. 

Another  postwar  convention  which  1  will  just  mention  wee  one  negotiated  among  Chile,  Ecuador,  and  Peru  In 
1962.  The  commlealon,  kneam  ea  the  "Permanent  Commlealon  for  Exploitation  end  Conservation  of  the  Maritime  Resources  of 
the  South  Pacific,"  held  lta  inaugural  matting  in  1964.  Although  the  commission  matte  irregularly,  lta  1966  meeting  in 
Paracaa,  Peru,  waa  lta  ninth.  The  objective*  of  the  cohesion  are  "to  secure  a  bat  tar  axploltatlon  and  conservation  of 
tha  maritime  resources  of  the  South  Pacific...."  The  three  member  countries  each  now  have  scientific  fishery  Institute* 
in  varying  stages  of  development.  There  are  no  algns,  however,  that  thle  commission  la  particularly  *clence-orl anted. 

The  last  of  the  postwar  commissions  that  I  will  mention  here  la  tha  Inter-American  Tropical  Tuna  Commission 
< IATTC) .  This  convention  was  nagotiatad  and  signed  In  1949  by  the  Republic  of  Costa  Rica  and  tha  United  State*,  and  It* 

inaugural  meeting  waa  hald  In  I960,  Thl*  w*a  an  opsn-*nd  convention  and  Panama,  Ecuador,  and  Mexico  joined  later,  lo 

that  order,  Canada  has  applied  for  membership,  end  at  least  two  more  Latin  American  countries  have  chla  year  shown  an 
interest  in  Joining.  The  objective  of  the  convention  1*  to  study  the  tunas  and  tuna-baltf lshes  of  the  eastern  tropical 
Pacific  and,  when  appropriate,  to  reccm*B«nd  conservation  Matures.  Following  some  aclertl  flcaUy-damonat  rated  overfish¬ 
ing,  a  catch  quota  was  raccmmsended  in  1962  snd  each  year  thereafter.  The  recoossandatlona  were  not  generally  accepted  and 
implemented  by  tha  nine  govarnmanta  who*#  fisherman  fleh  In  the  area  (Including  non-member  countries  Canada  and  Japan), 
wktll  1966.  So  far,  this  coMlaalon  has  had  only  one  year  of  experience  in  actually  regulating  thl*  tvo-apacle*  (three 
if  bigaya  la  Included)  hlgh-saaa  pelagic  fiahery  which  extends  for  4,600  mllea  off  the  coeete  of  eleven  countries.  Much 
remains  to  be  learned  about  thla  complex  undertaking  but  experience  to  far  indicate*  that  there  Is  nothing  about  the  per¬ 
formance  that  should  prove  Impossible. 

Thle  convention  le  the  only  one  of  the  poat-World  War  11  convention*  that  provide*  for  a  commission  with  an 
intamatlooally-racrultad  research  staff  under  coMlsslon  control.  Thla  feature  has  proved  very  Important  Indeed  since 
there  waa  •  large  discrepancy  in  scientific  aophiaticatlon ,  economic  development ,  and  fishing  experience  among  member 
countries.  With  the  Independent  international  research  staff,  and  with  research  results  being  fully  and  promptly  pub¬ 
lished  In  the  commission's  two  official  languages  and  widely  distributed,  tha  findings  of  the  commission  have  been  ac¬ 
cepted  without  more  than  the  usual  caution  by  all  member  and  non-member  nations  that  fish  In  the  area.  Furthermore, 
since  each  country's  financial  contribution  to  the  commission  la  dependent  on  lte  catch  and  utilisation  of  the  spade* 
under  study  and  management,  member  countries  with  small  fisheries  hive  found  to  their  satisfaction  that  they  are  full 
•mafears  of  a  competent  scientific  organisation  on  which  they  can  call  for  scientific  advice  and  guidance  at  any  time  and 
at  relatively  small  coat  to  their  treasury.  It  la  doubtful  Indeed  if  tha  advances  in  research  and  in  conservation  made 
over  tha  past  sixteen  year*  by  thl*  commission  could  have  bean  made  If  it  did  not  poaaeaa  a  scientific  staff  of  lta  own. 
Conversely,  If  toe  only  scientific  Information  available  to  commlealon  members  and  non-member*  fishing  In  the  area  um 
frxm  one  or  two  of  the  more  proaperou*  and  eclenti f lc*lly-*ophl*clc*ted  national  source#,  It  1*  unlikely  th*t  the  con¬ 
fidence  ao  widely  exhibited  in  the  results  of  this  complex  raaaarch  aa  well  a*  the  acceptance  of  hard  conservation  mea«- 
uraa  could  have  bean  attained. 

World  QrmsnUtglw 

It  appears  to  me  chat  if  chare  la  any  araa  of  activity  that  deserves  special  attention  st  United  Nations  or 
United  Nations  Specialised  Agency  level,  it  le  the  study  and  developmant  of  the  ocean.  Thle  1*  especially  so  since  this 
little  known,  large  fraction  of  the  world,  which  holds  so  much  promise  In  helping  to  solve  many  of  manklnd'a  resource 
and  general  living  problems,  belongs  to  all  the  world's  peoples.  In  spite  of  this,  the  subject  has  received  only  casual 
attention  at  tha  world  level.  Evan  where  nee  provisions  for  fisheries  and  ocean  study  is  provided  in  specialised  agen¬ 
cies,  the  edmlnlatratlona  handling  thaae  activities  arc  hlddsn  aws  In  organisations  with  overwhelming  other  responsi¬ 
bilities. 


Even  et  ths  national  level,  there  ere  only  a  few  countries  such  as  Iceland.  Norway,  Denmark,  Caned*,  Snd 
the  U.S.S.k.  tnar  nave  provided  special  central  government  department*  or  ministries  for  fisheries j  practically  all  other 
governments  have  their  federal  fisheries  administrations  tucked  May  in  a  variety  of  departments.  For  Instance,  Peru'e 
fisheries  aAelnlai « • t ion  is  a  email  service  In  the  Department  of  Agriculture,  Japan's  le  an  Agency  in  the  Department  ot 
Agriculture  and  Forestry,  and  the  United  States'  Is  a  Bureau  In  the  Department  of  the  Interior.  Yet  these  are  three  of 
the  most  Important  fishing  countries  In  the  world.  It  appears  rather  obvious  to  me  that  the  philosophy  of  these  "Inter¬ 
ior"  departments  that  deal  with  enormous  national  land  probleam  must  be  almost  diametrically  opposed  to  the  philosophy 
ehat  must  deal  with  the  use  end  development  of  e  common- prep trty  resource  that  occurs  in  a  constantly  changing  medium 
and  in  an  1  Manse  internationally-owned  area  of  the  world. 

In  spite  of  thle  obvious  Ineffectual  national  experience,  when  United  Nations  Specialised  Agencies  were  con¬ 
sidered,  fisheries  and  oceanography  wera  again  given  email  recognition  and  were  placed  in  agencies  whose  principal  res¬ 
ponsibilities  lay  in  othar,  and  not  necessarily  related,  fields.  Thus  a  small  Fisheries  Division  wee  provided  in  ths 
Food  and  Agriculture  Organisation  of  tha  United  Nations  (FAO)  and  an  Office  of  Oceanography  (as  an  afterthought)  in  the 
United  Nations  Education,  Scientific  am d  Cultural  Organisation  (UNESCO).  FAO'a  Fisheries  Division  (Department  after 
January,  1966)  hae  been  In  existence  since  October  16,  1945,  when  FAO  waa  first  organised.  It  has  served  a  very  useful 
purpose  In  compiling  fiahery  statistics  on  a  world  baele  and  in  calling  and  servicing  International  fisheries  meetings. 

Aa  alrsady  noted,  It  hae  also  organised  some  International  fishery  "research"  councils  that  are  functioning  indifferent¬ 
ly.  Operationally ,  however,  tha  FAO  Flshsry  Division  or  Dapartmant  haa  never  achieved  the  support  or  success  of  either 
of  tbs  land-oriented  Agriculture  end  Forestry  Divisions  in  the  same  organisation. 
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Am  executing  agent  of  Special  Fund  fishery  projects,  the  Fisheries  Department  has  had  only  Indifferent  suc- 
ctsi;  «s  a  leader  in  nstlonsl  sn<  regional  fisheries  development  Its  Influence  hat  been  minimal,  »■  witnessed  by  the 
latest  Atlantic  Tuna  Convantlon  negotiated  under  PAO  auspices  end  signed  by  seventaan  da  legates  on  Hay  14,  1966.  The 
convention  still  has  to  be  ratified  by  ths  requisite  number  of  governments  before  it  enters  into  force.  Although  thle 
proposed  new  convention  was  carefully  considered  by  two  special  working  parties  convened  b>  PAO  and  by  that  organiza¬ 
tion's  Council  and  by  its  Conference,  and  by  a  special  Conference  of  Plsnlpotent lerles  called  to  Rio  de  Janeiro  in  Hay 
of  1966,  the  final  document  show*  very  little  indication  of  knowledge  of  peat  experience  either  good  or  had  in  this 
field.  For  Instance,  the  Convention  etatet  "the  Cow  lesion  -nail  be  responsible  ft-*-  the  study  of  populations  of  tuns  and 
tuna- like  f lahee . . . and  such  other  specie*  of  flahea  exploited  In  tuna  fishing  In  the  Convantlon  area  as  art  not  under  In¬ 
vestigation  by  another  International  fishery  organisation.  Thla  la  a  largr  and  al 1- inc lua lv#  otdsr  and  a  heavy  raapon- 
slblllty  placed  on  the  Commission,  especially  when  it  Is  realised  that  In  addition  to  the  numerous  apeclss  to  bs  Investi¬ 
gated,  the  Convention  area  Includes  "all  waters  of  the  Atlantic  Ocean,  Including  the  adjacent  sees."  Yet  to  csrry  out 
these  broed  instructions,  the  Cwralzslon  must  'insofar  an  feasible,  utilise  the  technical  and  scientific  services  of,  and 
Information  fro*  official  agendas  of  the  Contracting  Tart  let,  and  their  political  sub-d ivlalons . . . . "  With  seventeen  (or 
more)  potential  members,  varying  widely  In  economic,  scientific,  end  political  development,  thle  formula  could  lead  to  an 
lmpssss  hare  at  It  has  already  In  other  areas  under  even  more  favorable  circumstances  The  legal  status  of  the  Commission 
and  the  method  of  appointment  or  authority  of  cocjiIes loners  was  l«.‘t  to  chance  aa  formerly  and  even  In  describing  treaty 
waters  in  the  convention  area  aa  "all  water*  of  the  Atlantic  Ocean  Including  adjacent  aeas"  albeit  enormous  In  extant, 
was  still  baaed  on  loose  geographic  boundaries  rather  than  on  an  ecological  area  where  Luna  live  and  grow. 

The  United  Nations  Educational,  Scientific  and  Cultural  Organisation  (UNESCO)  on  tha  other  hand,  had  its 
constitution  formally  accepted  in  1946.  This  organ!* »c ion  hat  overvhalmlng  educational  responsibilities.  Partly  it 
seems  because  "science"  wm  included  in  Lor  al 1-lnclunlve  title,  UNESCO  appointed,  among  other  committees,  an  Advisory 
Coesfilttse  on  Marine  Science  in  19S5.  She  entered  the  oceanohraphic  field,  largely  by  default,  in  about  1960  aince  no  one 
ala*  seemed  to  be  Interested  In  thle  faat-growlnR  arena;  that  la,  no  one  was  until  UNESCO  moved  In.  The  Intergovern¬ 
mental  Oceanographic  Coewlaalon  (IOC),  was  organised  in  I960  under  UNESCO’*  auspice*.  The  IOC  meeta  annually  and  it 
helped  In  the  coordination  of  the  not  too  well  coordinated  International  Indian  Ocean  Expedition,  but  ao  far  thla  organ¬ 
ization  has  not  proven  a  real  force.  Some  energy  le  expended  by  FAO  end  UNESCO  In  jurisdictional  dispute*  or  In  setting 
up  advisory  committee*  to  mediate  disputes  over  who  should  be  doing  what  In  ihia  field.  However,  the  one  certain  thing, 
in  my  view,  is  that  the  combined  efforts  of  these  two  great  world  organization*,  with  demanding  other  tasks,  are  not 
adequate  or  competent  to  cupply  the  Inspiration  and  guidance  required  for  the  development  of  the  world  ocean  or  Its  fish¬ 
eries. 

Summary  and  Conclusion* 

The  three-quarter*  of  rhe  world  chat  is  covered  by  ocean  has  traditionally  been  considered  of  euch  stall 

value  that  no  one  has  bothered  to  lay  claim.  For  centuries  it  served  principally  as  a  medlvsn  on  which  to  sail  ships.  To 

allow  freedom  to  sail,  the  concept  of  the  "freedom  of  the  seas”  vs<*  enunciated,  and  for  centuries  stoutly  defended.  Thla 
latter  concept  further  confirmed  the  International  nature  of  the  sea  and,  by  Inference,  ths  common-property  nature  of  lta 
heretofore  little  uaed  resources.  Thla  Is  where  we  found  ourselves  at  the  turn  of  the  present  century;  we  have  developed 
very  little  since  sxcept  as  the  demand  for  ocean  resources  grew  snd  our  capability  to  exploit  the  resources  increased, 
values  begsn  to  changa.  Ocean  grabbing  haa  in  recent  years  become  atylieh,  as  land  grabbing  in  the  new  world  wao  a  cen¬ 
tury  ago.  Even  very  responsible  countries  are  threatening  to  lay  claim  to  bays,  to  aeaa,  tc  wider  and  wider  territorial 
watara  and  to  wldar  and  wider  fishery  ionee. 

State  and  national  fiahery  Jurisdiction  in  recent  year*  have  largely  become  obsolete.  International  raglonal 

fishery  agreements  Intended  to  correct  this  have  grown  up  haphaiardly  and,  under  rapidly  changing  conditions,  are  In  need 

of  prompt  revision. 

No  competent  world  organization  exists,  except  perhaps  the  United  Nations  itself,  to  which  ve  can  look  for 
guidance.  It  was  aftar  all  undar  united  Nations  auspices,  not  that  of  lta  specialized  agencies,  that  the  world  "Confar- 
ence  cn  the  Living  Resources  of  the  Sea"  vas  held  in  1Q5*'.  It  v««  at  the  19S8  "l  ew  nf  rhe  9ea  Conference"  also  held 
under  United  Nation#  auspice#  that  "lhe  Convention  on  Plahir.g  and  on  the  Conservation  of  the  Living  Resource!  cf  the  High 
Seaa"  was  negotiated.  These  conferences  are  by  all  odds  the  moat  impottant  ever  held  In  the  fisheries  field  snd  supply 
whatever  guidance  we  have  for  future  pt ogres*  and  development.  TTie  vary  recent  United  Nations  Resolution  on  "Develop¬ 
ment  of  Natural  Resources  of  the  See"  of  December  8.  1966,  seems  to  continue  this  leadership  largely,  I  «■  sure,  because 
of  the  bankruptcy  in  leadership  in  other  United  Nations  bodies. 

To  my  knowledge  there  la  no  one  or  no  organised  body  with  the  exception  of  this  Lav  of  the  Sea  Institute, 
holding  only  its  second  matting,  and  its  Directors  acting  individually,  who  are  engaged  in  an  independent  audit  and 
appraisal  of  past  organisation  and  performance,  nor  la  anyone  except  the  personnel  of  this  organisation  doing  any  aerlouv 
thinking  or  laying  pi  ins  for  the  future.  This  Important  development  ahould  not  be  left  to  chance.  I  must  hasten  to  add, 
however ,  that  I  think  thla  utter  neglect  haa  In  recent  months  baan  shoving  signs  of  change. 

In  abort,  it  is  my  view  that  present  arrangements  for  fiahery  exploitation  are  inadequate.  Perhaps  tame  sug¬ 
gestions  will  come  at  the  June  29  meeting  of  thla  group  aa  to  what  can  be  dona  to  Improve  matters. 

DISCUSSION 

It  was  pointed  out  that  some  of  his  criticisms  of  r/JD  activities  are  now  being  mat  through  recant  changes  in 
tha  vigor  and  emphasis  that  fisheries  le  receiving  in  PAO.  It  vaa  also  noted  that  one  possible  Mint,  of  meeting  hia 
objections  to  the  current  pace  of  international  activities  might  be  thtough  implementation  of  tha  NASCO  recommendation 
that  FAO,  UNESCO,  certain  portions  of  1MCC,  and  certain  function*  of  WHO  bt  put  Into  a  new  specialised  agency — a  World 
Oceanogiaphlc  Organization. 
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THE  FUTURE  OF  THE  GENEVA  CONVENTION 
ON 

PISHING  AND  nit  CONSERVATION  OF  THE  LIVING  RESOURCES  OF  THE  SEA 


William  C.  Herrington 
Former  Special  Aaelatant  for 
Fisheries  and  Wildlife 
to  the 

U.S.  Secretary  of  State 


Last  year  at  the  first  Conference  of  the  Law  of  the  See  Institute!  st  the  end  of  ay  piper  on  the  "1958  Geneva 
Convention  on  Fishing  and  Conservation  of  Living  Resources,"  I  commented  as  follows: 

"Now,  eight  years  since  the  Geneva  Fisheries  Convention  was  negotiated,  ve  aunt  admit 
Chet  much  of  the  world  has  not  yet  caught  up  with  its  provisions.  In  practice  at  least. 

With  this  in  mind  the  United  States  has  recently  begun  to  talk  up  a  proposal  that  the  FAO 
convene  a  World  Fishery  Conference  that  would  consider,  among  other  fishery  natters,  how  the 
convention  could  be  most  effectively  implemented  end  encourage  aore  ratifications.  Such  a 
conference  could  also  consider  auxiliary  procedures,  such  ca  the  development  of  joint  enforce¬ 
ment  measures,  which  would  make  the  provisions  of  the  Geneva  Convention  more  effective." 

1  understand  chat  the  informal  reaction  to  thla  sounding  out  from  fisheries  people  of  other  countries  has  been 
something  less  than  an thus  Isa  tic .  You  should  keep  this  reaction  in  alnd  in  Connection  with  some  of  ay  later  comments  on 
the  possibility  of  laproving  the  convention. 


1  have  bean  asked  to  discuss  st  this  conference  the  future  of  the  Ceneve  Fisheries  Convention.  1  propose  to 
approach  tha  subject  by  first  considering  what  comcries  have  ratified  the  convention,  speculate  on  the  reasons  behind 
their  action,  and  than  discuss  the  possibilities  of  further  secessions  and  the  likely  motivating  considerations.  This 
will  point  up  some  of  the  strengths  and  limitations  of  the  convention  and  the  modifications  needed  to  make  It  rare  effect¬ 
ive.  It  will  also  provide  •  background  for  evaluating  the  possibility  of  achieving  these  modifications  and,  failing 
this,  '  possible  alternatives. 


Whr 


Accept ed  the  Convention! 

as  >  June  1,  1967,  the  following  countries  were  parties  to  the  Geneva  Fisheries  Convention: 


A  utralla 

C^todla 

Columbia 

Dominican  Republic 
Finland 


Haiti  Mexico 

Jamaica  Tha  Netherlands 

Malagasy  Republic  Nigeria 
Malawi  Portugal 

Malaysia  Senegal 


Sierra  Leons 
South  Africa 
Switzerland 
Trinidad  and 
Tobago 


Uganda 

United  Kingdom 
United  States 
Veneiuela 
Yugoslavia 


The  combined  catches  of  these  countries  in  1965  made  up  about  14  per  cant  of  the  world  total.  Three  of  the 
countries  accounted  for  mors  than  two-thirds  ol  this  14  par  cant,  the  next  four  eccounted  for  about  one-fifth,  while  the 
remaining  aeveotaen  produced  about  one-eighth.  The  average  catch  of  the  seventeen  was  shout  50,000  ».t.  each.  Only 
threa  countries-- the  United  States,  the  United  Kingdom  and  South  Africa — together  accounting  for  about  10  per  cent  of  the 
world  total,  generally  would  bt  classed  as  major  fishing  countries. 


Vhy  have  these  countriee  become  parties  to  the  ccnventlon?  I  expect  mostly  because  they  favor  the  development 
of  «n  international  fishery  regime  baaed  on  law  and  order  and  consider  the  Geneva  Fisheries  Convention,  while  not  fully 
satisfactory ,  la  an  improvement  over  the  existing  situation.  Few  of  them  will  have  their  current  problems  substantially 
helped  or  hindered  by  the  convention  in  its  pressnt  form.  The  majority  I  expect  made  no  sophisticated  analysis  of  the 
lapse t  of  tha  convention  on  their  long-range  fishery  interests. 


Now  Let  Us  Consider  the  Non-Members 

The  reasons  why  these  countries  have  not  become  pertlee  to  the  convention  are  more  varied  end  perhaps  In  many 
caaea  more  deep-seated  than  the  reasons  for  moat  rstif lcatlous. 


Ops  group  lad  by  the  U.S.S.R.  praeusebly  favors  moat  of  the  provisions  c  the  convention.  However,  the  mem- 
bare  of  this  group  will  not  accept  tha  requirements  for  obligatory  settlement  of  differences  concerning  the  conclusions 
to  ba  drawn  from  scientific  data  bearing  on  the  need  for  and  nature  of  conservation  measures.  (Yet  without  this  provision 
each  country  if  it  desires  to  prevent  or  delay  action  on  regulations,  Is  free  to  bicker  as  long  as  It  wishes  regarding 
the  conclusions  that  should  be  reached  concerning  conservation  requirements.) 


There  is  another  group  of  countries  mads  up  largely  of  coaatsl  states  which  would  like  to  have  broad  jurisdic¬ 
tion  over  the  fishery  resources  in  waters  adjacent  to  their  coasts.  They  do  not  join  primarily  because  they  fear  that 
such  erceeelon  would  handicap  the'-  efforts  to  develop  such  broad  Jurisdiction . 

A  third  group  is  mads  up  of  conserve! Ives ,  mostly  sophisticated  European  flrhlng  countries  (and  Japan),  which 
hold  back  official  recognition  of  any  special  rights  of  the  coastal  states  for  fear  It  will  adversely  effect  their  over¬ 
sees  fishing  operations.  However,  some  of  this  group  with  substantial  coastline*  (end  coastal  fisheries)  of  their  own 
•ay  be  experiencing  growing  internal  conflicts  as  thair  long-range  fishing  operations  are  increasingly  and  effectively 
challenged  by  competition  from  relative  newcomers  to  long-range  high  seas  fishing,  end  their  coastal  fisheries  suffer  in¬ 
creasingly  from  the  aggressive  operations  of  these  imi  newcomers.  If  the  position  of  such  countries  should  change,  it 
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probably  would  be  co  support  measures  that  would  give  aubatantl ally  sore  protection  to  eatabliehed  Inshore  fisheries  than 
does  the  present  convention. 

Theta  Is  still  a  fourth  group  which  la  made  up  of  countries  that  generally  fax-or  the  provisions  of  the  conven¬ 
tion  but  are  not  at  present  Involved  in  any  serious  fishing  controversy  O',  If  they  are,  do  not  see  that  the  convention 
would  provide  any  near  tlae  help  In  solution  c l  their  current  problems.  Since  the  convention  haa  not  baen  accepted  (and 
la  not  likely  to  be)  by  an  o^rrldlng  Majority  of  countries.  Including  neat  of  the  substantial  flahlng  countries,  Its 
provisions  do  noc  have  the  force  of  International  law.  They  apply  only  to  those  who  are  members  of  the  convention  and 
this  group  does  not  Include  sett  of  the  parties  to  current  eajor  fishing  disputes.  In  auch  disputes  the  convention  at 
best  serves  as  a  guide  or  precedent.  For  this  reason  the  party  to  the  dispute  whose  poeltlon  Is  eost  at  odds  with  the 
general  provisions  of  Che  convention.  Is  lass  than  ever  inclined  to  join  up  for  faar  of  strengthening  the  position  of  the 
other  party.  Meanwhile  thle  other  party  can  see  little  to  be  gained  fron  joining  since  the  provleione  of  the  convention 
would  not  be  binding  on  the  non-member. 

Countries  noc  Involved  In  fishing  disputes  generally  lack  urgent  end  practical  Incentive*  for  accession.  In 
such  situations  we  often  find  action  on  accession  rsthsr  In  on  tht  priority  lists  of  their  Foreign  Office*  where  it  euet 
compete  for  attention  with  more  pressing  and  in  their  xrlew  more  practical  Batters. 

If  fishery  disputes  could  be  taken  to  the  World  Court  for  settletsent  In  fact  as  well  ai  In  theory,  some  coun¬ 
tries  would  have  a  substantially  greater  incentive  to  accede  to  the  convention,  fer  the  greeter  the  Membership  the  more 
Influence  It*  provision*  would  have  on  the  Court,  However,  such  disputes  rarely  reach  the  Court,  for  on*  party  or  the 
other  which  la  dubious  of  the  soundnee*  of  Its  css*  under  international  law  (as  Influenced  by  the  OSS  Lew  of  the  Sea 
Converence  end  resulting  convention),  refuses  to  make  uae  of  Che  service*  of  the  Court. 

To  substantially  site-  this  membership  situation  would  require  eome  new  developsent  that  would  provide  * 
practical  Incentive  for  immediate  action  (such  as  Che  discovery  of  gas  and  oil  in  the  European  continental  (half  did  for 
the  Continental  Shelf  Convention).  At  the  moment  I  do  not  see  such  a  development  on  the  near  horlaon  and  therefor*  con¬ 
clude  thet  we  are  noc  likely  to  toon  tee  any  substantial  niaaber  of  new  accession*,  certainly  not  enoxigh  to  give  the 
conwntlon  the  force  of  International  law. 

For  these  reasons  Che  principal  effect  of  the  convention  will  continue  to  be  it*  moral  and  technical  Influence. 
By  and  large  countries  will  continue  to  seek  solutions  to  their  fishery  problems  through  bilateral  and  multilateral  agree¬ 
ments  which  from  time  to  time  say  borrow  provisions  from  the  Geneva  Convention.  For  example,  the  setting  up  of  an  Inde¬ 
pendent  coeenlttee  of  experts  In  popxilation  dynamics  by  the  International  Whiling  Coanleslon,  which  played  a  key  role  In 
Initiating  a  realistic  conservation  program  for  the  Antarctic  whale  stocks,  could  not  have  been  engineered  except  for  the 
precedent  of  the  1958  Geneva  Fishing  Convention.  (Frogress  on  this  program  has  been  seriously  handicapped  by  enforcement 
problems.)  Furthermore,  beesuse  of  the  statxm  of  Che  convention,  deriving  from  Its  origin  In  a  Law  of  the  Ssa  Conference 
convened  by  the  United  Nations  and  the  strong  support  it  received  sc  that  confersnct,  most  rssponslbla  fishing  coiratrles 
involved  In  fishery  controversies  will  seek  to  develop  positions  which  are  not  Inconsistent  with  the  general  provisions 
of  the  convention. 

Limitations  j3n  Ef  fet  . iveness 

The  primary  limitation  on  the  effectiveness  of  the  convention  stems  from  the  limited  eiemberehlp  I  have  juet 
discussed.  However,  even  should  this  limitation  be  removed  by  •  flood  of  rstli lest  ions ,  other  serious  limitations  would 
remain. 


One  of  the  most  serious  le  rite  lack  of  provision  to  handle  the  problems  generated  by  large  numbers  of  fishing 
vessels  operating  together  In  fleets.  Such  fleets  have  the  capacity  to  rapidly  concentrate  tremendous  flthlng  power  on 
one  ares  or  stock  of  fish,  and  just  as  rapidly  to  shift  this  power  successively  to  other  areas  at  distant  or  intermadlste 
points.  Where  the  fish  stock  is  relatively  limited  In  nvnbcrs  such  a  concentration  can  rapidly  rsducs  ths  availability 
of  flab  to  a  level  Indicating  severe  and  at  least  localized  and  temporary  overfishing.  If  this  stock  Is  relatively  Inde¬ 
pendent  of  the  stock*  lr.  other  areas  it  may  take  years  to  recover.  If  there  Is  considerable  intermigration  between  this 
stock  and  those  In  nearby  areas,  it  will  recover  more,  rapidly,  provided  adequate  conservation  measures  are  adopted  and 
the  other  stocks  are  not  similarly  reduced.  The  mobile  fleet  of  large  vessels  1*  not  partlcvtlarly  handicapped  In  this 
situation  for  It  can  move  to  other  areas  (provided  massed  fishing  Intensity  has  not  similarly  over-fished  those  trees). 
However,  the  smaller,  short-range  coastal  vessels  may  be  severely  affected,  for  they  must  continxi*  to  make  their  living 
from  the  nearby  flehlng  grounds.  Under  thle  system  the  massive  long-range  fishing  fleet*  presently  would  dominate  the 
coastal  fisheries  even  though  they  may  not  provide  the  best  means  for  harvesting  the  resources,  either  economically  or 
socially. 


This  1*  a  relatively  new  problee,  at  least  In  the  Wcscam  Hemisphere,  and  the  Fisheries  Conxrsntlon  proxrldet  no 
remedy.  It  cennot  be  argued  In  defense  of  thle  new  fishing  method,  at  least  when  the  coastal  fishery  already  le  making 
full  use  of  the  resource,  that  large  boat  fleet  fishing  will  add  to  the  world  food  supply,  nor  can  It  generally  be  arguad 
per  ee  that  such  long-range  flahlng  1*  more  economic  then  coastal  fishing.  Unless  effective  provision*  can  be  developed 
end  applied  which  will  prevent  long-range  flehlng  operations  from  destroying  or  seriously  damaging  coastal  tisherles, 
many  countries  will  look  to  other  vehicles  than  ths  Fisheries  Convention  for  *  solution  to  thslr  problem*  for  1  do  not 
believe  that  the  countries  of  the  world  will  allow  the  general  destruction  of  coastal  fisheries  by  fleet  fishing.  For 
those  Interested  In  securing  full  utilization  of  the  world'*  fishery  resources  to  feed  j  hxaxgry  world  the  problem  will  be 
to  secure  a  solution  that  gives  adequate  protection  to  coastal  fisheries  without  resulting  In  extensive  under-utlllzetlon 
of  the  coastal  resources. 

A  second  major  shortcoming  of  the  Fisheries  Convention  1*  the  leek  of  enforcement  provisions.  Under  the  pres¬ 
ent.  convention  even  when  covmtrle*  through  palnstsklng  research,  long  drawn  out  discussion,  and  painful  and  somatimas 
debilitating  compromise,  finally  reach  unanimous  agreement,  there  Is  no  machinery  for  assuring  the  enforcement  of  the 
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aaaauraa  agraad  upon.  Thla  dafact  la  becoming  Increasingly  laportant  aa  long-range  fishing  oparatlona  lncraaaa  and  flsh- 
lag  waaaala  oparata  at  long  dlatancaa  f rom  tlialr  own  coaata  and  Cha  fiahary  enforcement  vcaaala  of  their  own  country. 
Efforts  to  aacura  agraaacnt  on  joint  anforceaent  aaaauraa,  which  would  lncreaae  Immeasurably  the  proapecta  for  affective 
enforcement,  have  bean  unsuccessful  except  In  tha  caae  of  a  faw  apaclaliaad  flaherlaa  (North  Pacific  Fur  Seal  Convention 
and  tha  International  North  Pacific  Convention  in  caaaa  involving  abatantlon;  under  thaae  conventlone  arraata  for  viola¬ 
tion*  can  ba  and  by  any  Party,  but  prosecution  taken  placa  In  tha  flag  country.)  The  United  Stataa  delegation  to  tha 
lf3>  Geneva  Coo  fa  ranee  on  tha  Law  of  tha  Sea  Bounded  out  tha  proapecta  for  Including  provlalona  for  joint  enforcement 
la  the  flaherlaa  Convention  but  encountered  auch  atroag  oppoeltlon  that  no  formal  propoaal  waa  Bade.  About  the  aoat  that 
can  ba  aald  Of  affotta  alnca  tha  195d  Conference  to  aacura  agreasant  on  Joint  enforcement  provlalona  la  Chat  In  aooa 
inatancea  thara  haa  bean  partial  agreement  in  prlnclp.e,  but  none  In  practice.  (Very  rtcantly  afford  In  the  North  Atlan¬ 
tic  a earn  to  ba  making  limited  prograaa.)  In  tha  abaence  of  agreement  on  maaaurea  for  international  enforcement.  Joint 
enforcement ,  or  at  laaat  affective  incemetlooal  obatrvare,  tha  world  euat  depend  on  the  honor  eyatem.  By  and  large  In¬ 
ternational  honor  eyeceme  have  left  auch  to  ba  daalrad.  Furthermore,  even  vhen  the  will  la  praaent,  It  generally  la  lm- 
poeelble  for  a  country  to  control  in  detail  Cha  actlvitlea  of  lta  fishermen  when  they  operate  thouaande  of  alias  sway  off 
the  coasts  of  other  countries. 

A  third  llaltatlon  on  tha  ef fectlvenaaa  of  tha  Flaherlaa  Convention  »t«ma  from  delays  In  getting  agreement  on 
aad  laplaaao  cation  of  needed  and  affective  conservation  aaaauraa,  particularly  vhen  one  or  more  cf  the  parties  wishes  to 
pravmat  or  delay  any  restriction  on  tha  operations  of  its  flaheraen.  Thla  llaltatlon  la  similar  in  kind  but  substantially 
laaa  in  degree  chan  t'-at  In  moat  present  International  fiahary  agrcaaenta.  Tha  draftara  of  the  Fisheries  Convention 
Strove  mightily  to  resolve  this  problea,  and  they  did  to  up  Co  a  point.  There  are  a any  ways  of  stalling.  Parhapa  the 
■oat  sophisticated  la  to  require  an  ebaolutanaaa  of  aupportlng  evidence  which  as  a  practical  matter  la  impossible  to 
achieve  or  which  requires  such  a  a,  an  of  time  and  expenditure  of  scientific  skill  and  financing  that  excessive  damage  la 

dome  to  the  resource  before  agreement  la  reached  and  implemented.  The  Antarctic  whale  resource  la  a  striking  example. 

Tha  groundfleh  of  tha  Northwest  Atlantic  may  ba  another. 

Tha  Cenava  Fisheries  Convention  pioneered  a  number  of  measures  designed  to  resolve  thla  problem.  Time  Unite 
are  set  for  reaching  agreement  on  necessary  conservation  measures  and  provision  la  made  for  referral  of  the  question  to 

a  apactal  commission  of  exports  whan  the  time  limits  are  not  set.  Furthermore,  In  urgent  situations  in  coastal  waters, 

tha  coastal  state  la  authorised  to  regulate  unilaterally  pending  a  determination  by  tha  special  commlaalon.  These  pro¬ 
vlalona  of  the  riaherles  Convection  are  a  great  advance  over  preceding  fishery  agreements  and  probably  would  aaaura  a 
Spaed  of  daclSlon-SMklng  generally  adequate  for  fiahary  developments  of  tan  yaara  ago.  However,  the  tempo  of  fishery 
development  and  exploitation  haa  accelerated  alnca  than,  and  vlth  Increasing  attention  being  directed  to  utilisation  of 
tha  ocean 1  a  resource,'  the  acceleration  la  likely  to  continue, 

NJSL  to  sum  up  tha  llaltatlona  on  tha  effectiveness  of  tha  convention:  First  of  all  end  moat  Important,  the 
parties  to  tha  convention  era  not  at  present  adequate  in  nrnbtr  and  makeup  to  give  It  the  status  of  International  law. 
Consequently  Its  provlalona  for  determining  conservation  measures  and  expediting  action  can  be  applied  only  asong  those 
party  to  the  convention.  They  make  up  a  relatively  saall  club  which  does  not  Include  both  or  all  of  the  participants  in 
aoat  of  the  currant  end  urgent  International  t .ihlng  problems.  Unless  this  shortcoming  can  be  remedied,  then  other  modi¬ 
fications  to  make  the  convention  more  effective  will  have  no  very  great  Impart. 

Correction  of  the  other  principal  shortcomings — concrol  of  the  Impact  of  massive  long-range  fleet  flehlng  on 
developed  coastal  fisheries,  international  enforcement  previsions,  end  speeding  up  action  on  needed  conservation  meas¬ 
ures,  all  require  modifications  which  would  aeke  the  convention  less  acceptable  then  at  present  to  some  countries.  Thus 
sfforta  to  strengthen  the  provisions  of  the  convention  to  a  substantial  extent  operate  at  cross  purposes  with  efforts  to 
locreass  membership.  If  time  were  axallable  as  In  the  past  to  laboriously  work  toward  these  improvements  they  might  In 
time  be  accepted.  However,  the  rapidly  growing  world  population  vlth  Its  pressure  for  more  food  and  other  raw  materials 
vhlch  tha  aaa  can  supply  (at  a  price)  la  not  likely  to  grant  time  aa  in  the  past  for  the  slow  evolution  of  International 
fiahary  procedures. 

Aa  science  and  engineering  develop  economic  means  to  make  uae  of  the  ocean’s  resources  pressures  will  lncreaae 
to  matabliah  a  lagal  system  that  will  make  auch  use  practicable.  We  are  seeing  how  rapidly  this  Is  taking  place  vlth  re- 
sourcaa  of  tha  continental  ahalf  once  the  family  of  nations  settled  the  jurisdiction  problem  In  a  way  that  made  It  practi¬ 
cal  and  attractive  for  Inveatora  to  commit  large  suou  of  aoney  and  brains  to  exploration  and  development  of  cha  latent 
resources  of  the  sea  bad.  The  problems  of  development,  management,  and  control  of  the  ocean’s  resources  increase  rapidly 
In  complexity  as  we  mova  from  alnaral  resources,  to  lasublle  living  resources  (for  example,  pearl  oysters),  to  living 
resource*  which  aovm  in  conacant  contacc  with  the  aaa  bad  (king  crab),  to  living  resources  which  awl*  but  within  a  rela¬ 
tively  restricted  area  (flounders) ,  to  thosa  vhlch  roam  over  great  areas  of  the  high  seas  (skipjack).  Nevertheless ,  I 
have  no  doubt  that  man  will  learn  to  develop  and  manage  these  resources  with  aultable  allowance  for  their  Intermingling 
stock*  and  overlapping  ranges  in  auch  a  manner  as  to  maximise  cha  overall  yield.  Where  actual  "sea  farming"  la  possible 
(Increasing  tha  productivity  of  a  stock  of  fish,  Invertebrates,  or  aea  weed,  through  Improved  breeding,  feeding  condi¬ 
tions,  environment,  and  so  forth)  experience  teachea  us  that  the  responsible  Individual  or  organisation  Bust  have  control 
of  tha  operation  and  of  the  harveet  If  the  project  Is  to  reallts  Its  potential.  If  we  are  to  succeed  to  any  major  degree 
In  realising  the  great  potential  of  the  ocaana  about  which  so  much  now  la  being  said,  1  would  Judge  that  both  inter¬ 
national  law  and  domestic  lav  must  evolve  toward  a  greater  degree  of  individual  or  group  ownership,  or  at  laaat  control. 
Tha  longer  and  more  bitterly  tha  overseas  fishing  countries  (those  who  fish  principally  off  the  coasts  of  other  countries) 
resist  thla  davelopmam  tha  more  extras*  and  arbitrary  tha  final  solution  la  likely  to  ba. 

Tha  vorld  appears  to  be  ready,  in  a  scientific  and  technical  eenae,  for  a  major  advance  In  fuller  utlllsetlon 
of  the  resources  of  the  ocaana.  Parhapa  tha  principal  remaining  lagal  (or  political)  question  regarding  Jurisdiction 
la:  Will  thla  problaa  ba  resolved  "da  facto"  or  "da  Jura"? 
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The  burden  of  this  paper  la  to  predict  "The  Future  Distribution  of  the  Sea's  Raeourcee  If  Present  Raglmaa  Con¬ 
tinue  In  Force,"  The  general  theae  of  thin  panel  and  Its  previous  papers  prompt  a  limitation  to  flaharlea  resources,  even 
though  the  anticipated  escalation  of  exploitation  of  non-flaharlan  resources  will  no  doubt  influence  future  flaharlea  dis¬ 
tribution. 


For  example,  national  states,  Including  the  United  States,  have  established  exclusive  military  tones  and  boob 
test  areas,  conducted  aelaalc  tests,  and  so  forth,  on  the  high  seas.  Pishing  has  been  prohibited  or  restricted  in  spe¬ 
cific  areas,  and  soae  of  chase  activities  may  reduce  flah  stocks.  Fiaiietisv  agencies  have  registered  concern,  If  not 
elara,  over  theae  developments  and  have  taken  steps  to  elnlnlte  or  eliminate  destructive  forces.  Exploitive  enterprises 
for  other  resources  will  undoubtedly  Increase  In  nvaebere  and  volvsea  of  activity,  in  some  cases  threatening  water  pollu¬ 
tion,  competition  for  spece,  and  possibly  other  activities  which  would  be  detrlaental  to  fisheries. 

The  papers  and  dlecueelans  of  this  Law  of  the  Sea  Institute  have  employed  the  terms  "distribution"  and  "reg- 
lae"  with  a  congeries  of  aeanlngs,  aometlaee  vaguely,  soaetlaee  ambiguously.  In  tha  context  of  this  paper,  distribution 
of  fisheries  resources  might  refer  to  the  abtxidance  which  occurs  In  specified  water  areas  as  deteralned  by  nature  and  as 
Implemented  by  man.  Distribution  could  also  refer  to  the  value  and  volume  of  fieh  captured  by  areas,  by  species,  and  by 
classification  of  fishermen  (In  practice,  moat  often  by  nationality).  Finally,  distribution  night  ralsta  to  an  allocation 
of  rasourcas  by  mutual  agreement  (private  or  public)  or  by  the  mandate  of  a  superior  agency  of  government. 

Since  this  paper  reflects  the  perspective  of  the  social  sciences  and  particularly  political  science,  the 
measurement  of  levels  of  abundance  and  proepeett  for  increaae  or  threats  of  depletion  will  properly  be  left  to  the  fish¬ 
eries  eclentlats.  This  paper  will  relate  particularly  to  tha  distribution  of  capture  by  fishermen  on  the  basis  of  nation¬ 
ality  as  determined  by  political,  legal,  administrative,  and  other  social  forces  which  more  or  lees  precisely  can  be 
called  regimes.  Politics  has  been  defined  ea  "Who  gats  what,  whan,  and  how."  Wa  ara  concerned  with  which  fishermen  get 
whet  species,  In  whet  volume,  in  which  pieces  and  how— by  tnreetralned  competition,  mutual  agreement ,  or  allocation  of 
quotas. 


Unfortunately,  few  social  scientists  have  related  their  research  end  their  writing  to  fisheries.  Tha  greatest 

volimc  of  research  has  bean  conducted  by  acicntlata  or  lawyers  (or  political  scientists  with  an  International  law  orienta¬ 

tion).  Economists  have  more  recently  devoted  their  attention  to  fleherlea,  but  extenaive  empirical  atudlaa  ara  rare  In¬ 
deed.  A  few  political  acicntlata  and  geographers  have  more  recently  related  their  disciplines  to  fisheries.  Other  aoclel 

•  dentist*  are  rarely.  If  ever.  Involved.  The  adequacy  and  accuracy  of  predictions  of  future  distribution  of  flaharlea 

rasourcas  must  consequently  be  qualified  because  social  forest  influencing  fisheries  have  neither  been  fully  assessed  nor 
their  Impact  precisely  measured  or  predicted. 

As  we  heserd  e  look  Into  the  future,  a  mirror  revealing  tha  past  should  serve  as  a  more  reliable  guide  than 
the  medium's  crystal  ball.  Since  the  "present  regimes"  of  our  topic  have  bean  essentially  the  same  during  the  past  tan 
years,  an  awareness  of  the  distributional  change*  which  occurred  during  this  decade  along  with  a  determination  of  tha  fac¬ 
tors  responsible  for  these  changes  will  at  least  auggeet  trends  or  potentials  For  changes  in  distribution  during  the  next 
ten  years. 


During  the  decade  endlug  In  1965  the  total  volume  of  the  world  catch  Increased  every  year  from  over  30  million 
mettle  tons  In  1936  to  32.4  million  metric  tons  In  1963,  an  Increase  of  71,8  per  cent.  This  Increase  was  distributed  un¬ 
equally  by  continents  as  shown  by  the  following  scale  (approximate  figures  In  million  metric  ton*).? 


Continent 

1936 

1965 

Peak  Year  If  Not 

Oceania 

.1 

.1 

Africa 

1.7 

3.0 

North  America 

4.35 

4.3 

4.5  (1962) 

U.S.S.R. 

2.6 

5.0 

South  America 

1.0 

9.0 

11.0  (1964) 

Europe 

8.3 

10.75 

Asia 

n.e 

20.0 

1  Yearbook  of  Fiabloa  Statu  tics.  United  Nations,  Food  and  Agriculture  rganiiation ,  Vol.  20,  1965. 

2  Ibid. ,  p.  XXIV. 
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The  percentage  capture  by  conclnanta  followed 


Continent 

1936 

1963 

Peak  Year  If  Not  ; 

Oceania 

0,3 

0.3 

0.5  (1939) 

Africa 

6.4 

3.9 

6.6  (195?) 

U.S.S.R. 

8.6 

9.3 

North  America 

14.  3 

8.3 

14.3  (1936) 

South  America 

3.0 

17.1 

21.2  (1964) 

Europe 

27.1 

20.6 

27.1  (1956) 

Asia 

40.  3 

30.1 

44.5  (1958) 

To  simeiarlae:  Oceania  and  North  America  showed  little  change  in  production.  Volume  lncraaaa  waa  graataat  in 
Mia  (8.2  Billion  metric  tone)  and  South  America  (principally  Peru — 8  Billion  aetrlc  tone).  Percentage  lncreaae  waa 
graataat  In  South  Aamrlce--900  percent,  U.S.S.R.—  92. 3  per  cant,  Africa--  76  per  cent. 

Significant  shifts  In  vo1\bm  and  percentage  anong  the  ale  leading  producera  also  occurred.  Peru  reglatered 
the  graataat  gain  froB  0.322  Billion  aetrlc  tone  In  1936  to  7.462  Billion  metric  tons  In  1963  after  a  peak  in  excaae  of 
9  million  metric  tone  in  1964.  Peru  because  the  leading  world  producer  In  1962  and  aalntalned  the  top  position  chrough 
1963, 


Japan  ranked  first  In  world  production  from  1936  to  1962.  Since  1962  she  has  held  the  second  position. 

Japan  produced  4.77  Billion  metric  tons  In  1936  and  6.88  In  1963.  Japanese  production  climbed  steadily  until  1962 
followed  by  sharp  declines  for  two  years,  than  a  sharper  return  to  the  peak  year  In  1963. 

Hainland  China  reported  lepraaalve  increases  from  1936  to  19  60--froe  2.648  to  3.8  million  metric  tons.  The 
PAO  Yearbook  of  riehsrr  Stetlatlca  deletaa  figures  for  China  after  1960.  Figures  reported  through  1960  are  viewed  with 
suspicion  end  uncertainty.  At  beat  a  detailed  aaaeeamant  and  prediction  of  future  fishing  activities  era  extremely  dif¬ 
ficult.  With  the  Increasing  pressure  for  food  generated  by  three-quarters  of  a  billion  people,  more  extensive  fisheries 
exploitation  can  be  anticipated.  To  che  extant  that  Increased  Chined*  fishing  extends  to  waters  now  fished  by  nationals 
of  other  atataa,  a  redistribution  of  capture  will  occur.  The  potential  for  competition  is  substantial  If  not  ominous. 

Tha  secant  to  which  It  develops  will  largely  be  determined  by  Chinese  will  and  capacity  and  the  ability  of  other  nations 
to  Impose  restraints  individually  or  collectively. 

Of  tha  ale  leading  producers  today,  only  the  United  States  and  Norway  failed  to  lncreaae  production  during 
the  decade  ending  In  1963.  Soma  Americans  have  urgently  requested  or  demanded  government  action  of  various  aorta  for  the 
purpose  of  restoring  and  nalncalnlng  tha  earlier  competitive  rank  of  tha  United  States. 

Tha  FAO  Yearbook  also  reveals  tha  distributional  changes  which  occurred  from  1936-65  by  groups  of  species. 

Tha  ooly  spectacular  lncraaaa  In  production  occurred  In  tha  group  of  "herrings,  aardlnca,  anchovies .etc . "  Capture  of 
this  group  cl 1  abed  slowly  from  1936  through  1958,  than  precipitously  to  alaoat  19  Billion  aetrlc  tons  in  1964.  Tha  only 
deciles  la  tha  tan-year  period  came  In  1963, 

Tha  next  aoet  significant  Increase  in  capture  waa  raglatarad  by  two  groups  of  species,  "unaorted  and  unidenti¬ 
fied  fishes,"  and  "coda,  hakes,  haddocks,  etc."  Tha  foraar  climbed  steadily  from  4.3  million  amtrlc  tons  In  1956  to 
Slightly  over  7.0  million  in  1964.  Production  io  tha  latter  group  climbed  every  year  after  1958  from  a  low  of  4.6  all- 
lion  aacrlc  tons  Co  approximately  6.5  In  1965.  Other  groups  registered  sore  modest  or  Insignificant  gains. 

Previous  papers  at  this  Conference  have  revealed  (substantial  disagreement  over  future  production  or  poten¬ 
tials  for  Increase.  This  disagreement  ralataa  io  both  tha  availability  of  fish  and  the  economic  feasibility  of  their 
capture.  Two  conclusions  appear  valid.  Tha  graataat  potential  for  lncraaaa  lies  In  more  remote  areas  and  with  tha 
smaller  fishes  with  lower  value  and  demand.  The  amount  of  increase  In  nroductloc  will  be  determined  in  part  by  tha 
amoved t  of  government  subsidy  which  will  be  Bade  available,  the  cost  fa.  .or,  and  this  extant  to  which  acaica  proteins  aay 
be  obtained  from  other  sources  than  tha  sea.  Another  Conference  paper  hea  warned  that  exploitation  of  aaall  fiehei  must 
be  Halted  to  the  extent  required  to  maintain  adequate  supplies  of  food  fish  for  larger  end  more  vclusblc  epeclea. 

Some  epeclee  of  fish  ere  currently  exploited  at  or  below  maximum  levels  of  abundance.  Increaaaa  In  capture 

would  probably  be  temporary  with  sharp  declines  to  follow.  Future  distribution  of  capture  by  these  epeclea  would  depend 
upon  tha  stability  created  by  existing  regimes  and  the  extant  to  which  additional  states  will  anter  these  fisheries. 

Our  topic  la  Halted  by  the  supposition  that  existing  regimes  will  reaaln  static  in  nvatfier  and  basic  char¬ 
acter.  Nevertheless ,  ws  must  qusllfy  any  predictions  with  the  certainty  that  changes  in  the  number  and  character  of 
regimes  will  occur.  Tha  rate  of  change  will  depend  upon  tha  apesd  with  which  fishing  prasaura  grows,  tha  axcanc  to 
which  particular  fisheries  are  threatened  with  excessive  exploitation,  and  tha  extent  to  which  tensions  between  nations 
develop.  Institutional  reform  and  development  will  lag  behind  praaaurss  foi  change  for  political  reasons  and  because  of 
bureaucratic  lnerele. 

lu  a  manuscript  recently  submitted  to  tha  University  of  Washington  Law  Review,  entitled  "The  Policies  of 

Fisheries;  with  Special  Reference  to  the  12-Mlle  bill,"  I  suggested  that  the  passage  of  the  bill  wee  the  culmination  of 

preisures  and  efforts  which  date  back  to  tha  1880'e  whan  Congress  attempted  to  extend  fisheries  jurisdiction  beyond  the 


1  ibid. ,  p.  XXV. 

4  JSfcld-.  p.  «U. 
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terr. serial  se«  by  legislating  foreign  fishermen  out  of  the  North  Pacific  fur  sealery.  The  sockeye  salmon  treaty  with 
Canada  wan  finaJiv  ratified  about  thirty-five  years  after  dopletion  was  first  recognised,  and  American  states  In  the 
Great  Li:V.*-s  region  sparrea  for  years  over  the  terms  of  a  much  needed  treaty  with  Canada.  In  spite  of  this  historical 

record,  the  pate  of  institutional  development  may,  and  should,  accelerate  under  the  twin  forces  of  the  population  ex¬ 

plosion  and  the  technological  revolution. 

Of  all  the  regimes  which  have  Influenced  the  distribution  of  fisheries  resources  in  recent  years,  the  regime 
of  the  sovereign  state  has  been  the  most  decisive,  and  it  is  likely  to  remain  so  in  the  immediate  future.  Returning  to 
the  redistribution  which  occurred  in  the  decade  ending  in  1965,  particularly  with  reference  to  the  large  volume  increases 

by  Peru,  the  U.S.S.K.,  Japan,  and  the  Chinese  People's  Republic,  in  every  instance  the  governments  of  these  nations  were 

substantially  responsible  for  increased  production. 

Tiie  line  between  government  operations  and  private  enterprise  in  fisheries  industries  Is  sometimes  haiy  and 
difficult  to  determine.  In  communist  and  some  socialist  countries  fishing  is  a  government  enterprise.  Economic  plans 
have  established  production  goals  for  five-year,  seven-year,  and,  in  a  general  way,  for  longer  periods.  The  U.S.S.R., 
for  example,  has  set  a  1970  goal  at  double  the  1966  catch.  To  illustrate.  In  a  Commercial  Fisheries  Review  supplement, 
November,  1969,  Milan  A.  Kravanja  reported  chat,  "Since  1946,  well  over  one  billion  rubles  (U.S.  $1.1  billion)  have  been 
allocated  to  the  Far  East  provinces  for  the  expansion  of  their  fishing  industry ... .Moat  of  the  capital  inveatsients — cur¬ 
rently  up  to  about  75  per  cent--are  spent  on  vessels ... .The  trend  In  Soviet  Far  East  fisheries  has  been  toward  building 
more  processing  and  supporting  vessels,  vital  for  operating  fishing  vessels  over  long  periods  far  from  home  ports  or 
shore  bases."  In  1967  it  was  reported  that  the  b.S.S.R.  planned  tc  increase  its  fishing  fleet  by  1,500  vessels  in  the 
next  five  years.  Data  on  activities  related  to  fisheries  of  the  Chinese  People's  Republic  are  most  inadequate.  The 
nature  of  the  system,  however,  suggests  increased  involvenent  and  support  by  government  agencies,  if  not  direct  operation, 

While  ostensibly  operating  more  of  a  free  enterprise  economy,  the  Japanese  government  has  contributed  signifi¬ 
cantly  in  several  ways  to  postwar  economic  recovery.  Fisheries  are  among  the  recipients  of  aid.  Detailed  Information 
on  Peruvian  government  involvement  in  fisheries  Is  not  immediately  at  hand.  Nevertheless,  the  phenomenal  Increase  in  the 
Peruvian  catch  has  been  aided  and  abetted  in  many  ways  by  the  government.  Lesser  advanc®  in  fisheries  production  have 
also  occurred  in  other  rations  often  with  government  stimulus,  support,  or  outright  control.  With  increasing  population 
pressure*  these  expansions  will  undoubtedly  continue.  New  and  under-developed  states,  with  pressing  needs  for  economic 
development,  will  undoubtedly  enter  the  competition  for  fisheries  resources.  Governments  in  these  nations  are  alio 
heavily  involved  in  their  economies.  Some  observers  maintain  that  Peru  overextended  her  fisheries  and  that  expansion  has 
slowed,  China,  Japan,  and  the  l.S.S.R.  will  no  doubt  continue  to  expand. 

The  potential  invasion  of  established  fisheries  by  additional  nations  appears  to  be  the  most  volatile  of  all 
the  problems  affecting  fisheries.  It  Is  also  one  of  the  most  potent  threats  to  established  patterns  of  distribution. 
Furthermore ,  the  regime  of  the  sovereign  state  has  in  the  past  and  will  probably  continue  in  the  future  to  Influence  dis¬ 
tribution  by  laws,  policies,  and  actions  designed  to  restrict  the  fishermen  of  other  nations  from  water*  contiguous  to 
their  shores  to  ever-increasing  distances.  National  states  have  attempted  to  extend  their  territorial  water*  beyond  the 
traditional  three-mile  limit,  and  more  pertinently  for  our  discussion,  have  eatabllshed  extended  fisheries  tones  up  to 
and  possibly  in  excess  of  200  miles. 

The  variable  Impact  of  state  activity  on  fisheries  distribution  is  illustrated  by  the  proc 1 ana t ions  of  sev¬ 
eral  Latin  American  governments,  especially  Peru.  This  nation  proclaimed  an  extended  exclusive  fisheries  tone  of  at 
least  700  miles  and  the  Peruvian  Navy  harassed,  arrested,  and  detained  United  States  fishermen  and  vessels  for  fishing 
within  this  zone.  Heavy  fines  were  also  Imposed.  In  response  the  United  Slates  has  denied  the  legality  of  the  proclama¬ 
tions  but  has  refrained  from  giving  Its  fishing  fleet  physical  protection.  Nevertheless,  the  United  States  government 
has  made  some  Impact  on  distribution  of  catch  by  partial  reimbursement  of  fishermen  for  losses  sustained,  thus  encourag¬ 
ing  continued  American  . iahlng. 

The  principal  catch  of  Peruvian  fishermen  is  anchovett*.  Thus  far  the  proclamation  enforcement  has  not  re¬ 
sulted  in  a  redistribution  of  tuna  capture  from  American  to  Peruvian  flahermen.  The  Peruvian  tuna  fleet  is  small  and 
limited  to  day-time  rather  than  long-range  fishing.  Distribution  la  influenced,  however,  to  the  extent  the  American 
catch  is  reduced  because  Its  vessels  are  sometimes  detained  and  unable  to  fish.  If  Peru  and  other  Latin  American  states 
should  expand  their  fishing  fleets,  proclamation  enforcement  would  no  doubt  result  In  a  redistribution  of  catch. 

Prior  to  the  Good  Neighbor  policy  of  Che  Franklin  D.  Roosevelt  era  and  the  Cold  War,  national  power  was  often 
employed  directly  or  as  a  threat  in  order  to  achieve  a  variety  of  objectives  unrelated  to  military  conquest.  One  of  the 
Ironies  of  the  present  age  is  the  dubious  utility  of  colossal  destructive  power  In  the  achievement  of  limited  objectives. 
The  United  States  could  no  doubt  protect  Its  fishermen  from  seizure  and  detention  by  any  or  all  Latin  American  govern¬ 
ments.  To  do  so,  however,  might  cause  a  setback  in  the  Cold  War  or  the  promotion  of  the  Alliance  for  Progress. 

As  ror*  nations  expand  into  distant-water  fisheries,  established  extensive,  unilateral  fisheries  zones  n<*  in 
existence  may  be  more  frequently  and  more  forcefully  challenged.  Will  the  Russians  invade  these  proclamation  waters? 

Will  governments  attempt  to  enforce  the  proclamations  against  the  Russian*,  the  Japanese,  cr  the  Red  Chinese?  How  would 
these  nations  respond  to  attempted  enforcement? 

Expansion  of  distant-water  fishing  could  be  one  of  the  principal  causes  of  redistribution  in  the  future  and 
of  conflict  between  nations.  The  level  of  redistribution  will  be  determined  by  the  extent  that  national  power  is  exer¬ 
cised  by  some  nations  and  challenged  by  others.  Political  considerations  nay  be  more  decisive  than  physics1,  strength. 

In  aunwary,  sovereign  states  may  or  may  not  encourage  and  support  the  activities  of  fisherman  in  home  waters, 

discourage  or  physically  prevent  foreign  fishermen  f ro j  exploiting  fisheries  in  waters  beyond  their  territorial  seas. 
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and  My  support  and  protact  oi  ignore  dletert-weter  fliharacn.  Whit  national  atataa  do  or  rafraln  from  doing  will  proba¬ 
bly  ba  tha  greatest  single  factor  in  determining  future  distribution. 

Sovereign  states  ars  also  the  decisive  voice*  In  the  replace  of  the  International  or  world  community.  They 
not  only  determine  what  International  agencies.  Including  fisheries,  will  be  created,  but  eleo  control  substantially  or 
completely  the  administration  of  these  agencies.  Ths  present  regime  of  the  United  Nations  possesses  little  power  over 
flatteries.  However,  propoaela  for  increased  authority  have  been  urged.  The  moat  extensive  scheme  would  transfer  title 
to  high  teas  fiaharlaa  aad  their  management  to  tha  United  Nations  In  order  to  eliminate  international  fisheries  conflicts 
end  to  provide  the  United  Nations  with  an  independent  source  of  revenue.  This  authority  is  not  within  the  scope  of 
"emitting  regimes"  nor  is  it  likely  to  be  for  many  years.  The  United  Nations  does  have  e  Department  of  Fisheries  within 
tha  Food  and  Agriculture  Organisation.  It  fulfills  Important  functions  In  the  gathering  and  tabulation  of  statistics, 
end  It  renders  technical  assistance  to  fisheries  conferences  end  In  the  establishment  of  International  fiaharlaa  coxa  le¬ 
sions.  Hrjaver,  it  holds  minor,  though  rscantly  increased  rank,  within  the  United  Nations  structure.  It  exercises  no 
compulsive  authority  nor  power  to  resolve  disputes  among  nations.  To  tha  extent  Chat  the  fisheries  program  of  FAD  aids 
In  tha  stabilisation  of  exploitation  of  specific  fisheries  end  to  the  nxtent  that  Its  services  stimulate  production  by 

particular  countries ,  it  will  Influence  future  distribution.  The  total  iapect  by  this  agency,  operating  under  t  parsi¬ 

monious  allocation  of  fi»ds,  la  not  likely  to  be  significant  In  the  immediate  future. 

If  we  u*y  Include  law  In  our  catalog  of  regimes,  then  we  must  consider  the  Impact  of  the  international  law  of 
fiaharlaa  on  distribution.  During  the  194U*s  end  early  1950’s,  fisheries  problems  were  submitted  to  the  United  Nations. 
Their  consideration  waa  assigned  to  the  International  Law  Commission  as  a  part  of  their  study  of  the  law  of  the  sea.  In 

April,  1955,  tha  United  Nations  convened  in  Rome  a  Technical  Conference  on  Living  Resources  of  the  See.  Repreaentatlves , 

primarily  fisheries  scientist*,  were  sent  by  forty-five  countries  end  observers  by  elx.  The  findings  of  this  Conference 
were  submitted  to  the  International  Law  Commission  which  in  turn  modified  its  earlier  proposals  end  submitted  them  to 
govs rnmante  for  response.  These  proposals  end  the  government  responses  were  the  principal  backgrotmd  materials  for  the 
United  Nations  Low  of  the  See  Conference  convened  at  Geneve  in  February,  1958.  The  Third  Commit  tee- -High  Seat;  Fishing; 
Conservation  of  the  Living  Resources—  formulated  a  convention  which  ultimately  came  into  effect  in  March,  1966,  on  attain¬ 
ment  of  tha  twenty-second  ratification. 

Elghty-elx  countries  sent  representatives.  The  vote  on  the  dreft  articles  Included  forty-five  in  fevor, 
one  against,  and  eighteen  abstentions.  William  Herrington,  former  Special  Assistant  for  Fisheries  to  the  Secretary  of 
State,  has  daacrlbed  the  Ceneve  Fisheries  Convention  as  "the  first  to  develop  an  International  code  respecting  fisheries. " 
H<m#ever,  he  adds  that  tha  convention  le  not  international  law  in  the  complete  sense  alnce  so  few  ratifications  heve  been 
received. 

The  United  Nations  snd  the  FAQ  may  Influence  the  future  distribution  of  fisheries  by  encouraging  additional 
ratifications  and  by  convening  another  world  fisheries  conference,  as  proposed  by  the  United  States,  in  order  to  find 
more  effective  mesne  for  implementing  the  Convention  and  for  the  development  of  enforcement  measures.  The  Convention  haa 
provided  precedents  sod  standards  for  bilateral  and  multilateral  agreements.  However,  imtil  it  is  more  universally 
accepted,  its  Impact  upon  future  distribution  will  fell  far  short  of  lte  potential. 

Tha  International  Court  of  Justice  was  created  to  adjudicate  international  disputes  and  conflicts  of  a  legal 
nature,  lte  jurisdiction,  however,  la  basically  limited  to  those  cases  where  the  disputing  parties  ere  willing  to  submit 
to  adjudication.  Potentially,  the  Court  could  settle  fisheries  disputes,  rendering  decisions  which  could  Influence  dis¬ 
tribution.  The  Geneve  Convention  of  1958  could  becoeie  the  principal  basis  for  court  decisions.  However,  neither  the  his¬ 
torical  records  nor  present  trends  suggest  that  the  Court  will  soon  be  burdened  with  fisheries  cases. 

At  the  international  level  e  further  type  of  regime  appears,  the  regime  of  flaherlea  trestles  and  agreements 
which  ere  both  bilateral  end  multilateral.  Some  are  regional,  seas  cut  serose  regional  lines.  At  the  lowest  level  bi¬ 
lateral  arrangements  between  etatea  Include  understandings,  agreements,  and  stodue  vlvendl.  Without  treaty  status  these 
agreements  extend  for  limited  period*  of  tl**e,  ere  subject  to  precipitate  termination,  are  not  comprehensive  In  scope, 
and  often  reflect  substantial  compromise.  The  fisheries  agreement  between  the  United  snd  the  U.S.S.R.  of  February  7, 

1967,  illustrates  this  type  of  agreement.  It  did  not  Include  ell  of  the  provisions  desired  by  either  party,  and  included 
some  provisions  not  desired  by  either  tide.  Thera  was  an  apparent  reluctance  to  increase  the  scope  or  to  esttblish  a 
long  duration.  Tha  imcertalntlee  concerning  implementation  were  logical  reasons  for  thla  limitation  in  time  and  scope. 

The  United  States  obtained  more  favotablc  terms  then  many  anticipated.  However,  since  the  agreement  was  limited  to  one 
yaar.  tha  partiae  may  need  to  reach  a  new  agreement  before  the  expiration  date  if  t  return  to  the  problems  leading  to 
the  agreement  are  to  be  avoided.  In  other  words,  the  agreement  represents  a  temporary  step  forward  and  not  a  final  or 
permanent  resolution  of  United  Statea-Soviet  Union  fisheries  disputes  snd  conflicts. 

An  Intermediate  class  of  agreements  Includes  treaties  which  may  or  may  not  establish  an  International  agency. 
If  they  do,  the  agency  la  generally  limited  In  authority  to  research  and  reporting. 

The  moat  sophisticated  trestles  create  formal  machinery  with  policy-making,  administrative,  and  regulatory 
powers.  These  agencies  heve  usually  been  called  international  fisheries  commissions. 

The  impact  of  thwee  treaties  and  agreements  on  distribution  will  very  widely.  The  ln'ernatlonal  fisheries 
comm lee lone  with  policy  and  regulatory  authority  will  exert  the  sK>st  Influence.  They  heve  modified  distribution  by  in¬ 
creasing  fish  stocks  to  or  approaching  maxlmvm  levels  of  abuidance  snd  have  stabilised  total  capture  when  this  level  has 
been  achieved.  They  may  or  may  oot  stabilise  distribution  among  participating  parties.  Greatest  success  has  been 
achieved  in  bilateral  commissions  involving  the  United  States  and  Canada.  When  the  membership  Increases  and  the  cultural 
affinity  of  tha  participants  falls,  success  fells  proportionately. 
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Tha  utility  of  tha  commission  approach  la  potantlally  high.  Navarthalaa* ,  tha  axpanalon  of  dlatant-watar 
flahlcg  by  tom*  nation*  poaaa  a  thraat  Co  thalr  contlnuad  auccait,  If  not  existence.  Japan***  fisherman,  for  example , 
ara  allagadly  Jeopardising  th*  program  of  th*  halibut  and  cocksy*  salmon  fiaharl**  aa  thay  praaa  thalr  flahlng  rang* 
eastward  In  th*  North  Pacific.  Thl*  «np*nalon  thraatana  a  radlatrlbutlon  of  captur*  in  iMi  araaa . 

Conceivably,  th*  importance  of  International  commission*  to  dlatrlbutlon  could  incraaaa  by  th*  craatlon  of 
new  agancla*  and  by  th*  axpanalon  of  authority  to  axlatlng  on**.  Her*  atabillty  at  hlghar  lavala  of  captur*  ahould  pra- 
vall  in  thla  avant. 

Early  comalaaiona  war*  Impeded  by  a  niabet  of  factors  such  aa  Inadequate  authority.  Inflexibility,  tatdar- 
flnanclng,  th*  necessity  for  treaty  ravlilon — a  alow  process — to  Institute  change,  the  Inadequacy  of  enforcement,  and  a 
myriad  of  minor  but  frustrating  administrative  problem*.  Emparlance  has  contributed  to  th*  raeoval  of  many  of  tha  early 
deficiencies.  However,  a  constant  reevaluation  of  treaty  provision*  and  coamalaalon  program*  la  encouraged  because  of 
constantly  changing  technological ,  political,  and  economic  factors. 

In  recant  dacadas  nations  acting  taillaiarally  and  collectively  have  provided  technical  asalatanc*  to  taider- 
davelopad  covmcrlas  for  flehtrlas  expansion.  Landing  aganclea  have  provided  the  meant  to  utlllt*  new  skill*  and  equip¬ 
ment.  Any  Incraaaa  In  production  by  a  new  atat*  will  have  a  distributive  influence.  Potantlally,  significant  redistri¬ 
bution  could  result.  Ironically,  an  Incraaaa  of  production  in  aided  stataa  could  stimulate  competition  with  the  aiding 
stats  thus  lowering  thalr  capture  both  absolutely  and  relatively.  If  harmful  or  destructive  competition  results,  will 
ch*  currant  propensity  of  aiding  atatas  Co  b*  generous  continual  On*  of  th*  postwar  realities  of  th*  new  and  developing 
states,  aa  well  aa  earn*  of  the  old,  hae  been  th*  occasional  compulsion  to  “bit*  th*  hand  that  faada  you."  In  light  of 
thla  reality,  some  powara,  aapaclally  tha  Unlttd  Stataa,  have  axerclaed  amaxing  patience  In  continuing  to  feed  th*  hand 
that  bit**  them.  Thla  1*  certainly  an  aberration  In  tha  behavior  of  sovereign  stataa.  It  might  case*  with  a  termination 
of  the  Cold  War. 

Sine*  national  bahavlor,  In  democracies  at  Isaac,  1*  sometimes  determined  by  domestic  politic*,  w*  need  to 
recognise  that  changing  political  attlcudaa  may  occasionally  Influence  flahariaa  policy  daclalona.  Th*  groisid  swell  of 
public  opinion  In  support  of  national  legislation  astabllehlng  satandad  flahlng  xonaa,  th*  tax  ravolt,  budget  cuts  In 
fortl'-  vid  encouraged  In  part  by  public  praaaura,  ara  a  faw  of  th*  Instance*  in  which  public  opinion  haa  or  may  have 
dir#  Indirect  Influence  on  national  flahariaa  policy  and  henca  upon  distribution.  The  Washington  Law  Review  article 

men.  -  tbov*  cone  odea  that  for  their  numbers  and  tha  ax-veasel  value  of  fish  landed,  flanarlaa  lobbies  can  b*  im- 
u*u*  .. joroua  and  affective. 

Distribution  Will  undergo  change  In  many  little  way*  and  some  major  ones,  following  a  major  Invasion  In 
1965  by  large  Russian  vassals  which  literally  crowded  the  Oregon  trawl  fleet  off  Its  favorite  water*,  th*  1966  ocean 
parch  catch  fall  to  30  par  cant  of  the  previous  year'*  total.  According  to  the  Dragon  fish  Commission  no  other  factors 
than  ovmr-flahlng  by  tha  Russians  were  apparent.  According  to  Japanese  sources,  Ruseler.  patrol  vassal*  forced  Japanese 
fleherawo  fifteen  mile*  beyond  the  Russian  tvalve-mlle  zone;  and,  under  the  administration  of  th*  Northwest  Pacific 
Flahariaa  Commission,  th*  U.S.S.R.  "forced"  the  Jepenee*  to  accept  lower  salmon  quotas.  Many  other  llluetretlona  could 
be  cited.  In  contrast  to  total  world,  regional,  and  some  national  production  many  dlatrlbutlonal  changes  appear  small 
lndaad.  Navarthalaa*,  ch*  well-being  If  not  the  livelihood  of  many  flahermen  may  b*  at  ttak*. 

Fundamentally,  and  iu  euaaaary,  we  aust  conclud*  that  the  future  distribution  of  fisheries  resources  will  ba 
subject  to  many  fluid  forcas  and  to  many  imponderable*  which  rang*  from  local  politics  to  the  efficacy  of  Incarnation*} 
organisation*.  W*  have  charted  some  possible  changes,  even  a  few  probables.  In  spite  of  th*  Increasing  need  for  law, 
order,  and  authority  in  the  international  coaaunlty,  th*  aovaralgn  state  remains  th*  ultimate  fore*  In  determining 
stability  or  change  In  distribution.  The  significance  of  national  aovereignlty  la  moat  fully  revealed  In  thoa*  elrcum- 
stancas  whar*  decision  approximates  the  lowest  common  denominator  of  what  ch*  moat  uncooperative  or  tha  moat  greedy  and 
aggraaslv*  participant  Is  willing  to  accept. 

Hopefully,  efforts  continue  to  expand  and  develop  International  fisheries  lav.  Crowing  concern  for  conser¬ 
vation  of  resource*  to  feed  increasing  millions  of  people  hea  bean  manifest.  Tha  principle  of  abstention,  dlsciased  In 
previous  papers,  haa  bean  Introduced  to  encouraga  restraints  upon  nations.  The  long  range  pattern  of  distribution  may 
wall  be  determined  by  Ch*  bslances  which  ere  struck  between  greed  end  rretrelnt. 


EDITOR'S  NOTE;  Du*  to  progressing  difficulties  thla  paper  via  presented  on  Wednesday  afternoon.  For  discussion  on 
ch*  peper  see  page*  119-120. 
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Wllbart  M.  Chapman 
Director,  Dlvlalon  of  Resourcaa 
Van  Caap  Saa  Pood  Company 
San  Diego,  California 

We  era  preivaad  to  be  talking  about  confllcta  over  the  uae  of  the  aaa  thla  aornlng  and  1  aaeiaie  froa  the 
line-up  that  1  an  auppoeed  to  bt  talking  esaethlng  about  the  origin  and  cauaaa  of  confllcta  In  reaped  of  flaherlea.  We 
had  tha  benefit  of  Mr,  Wedln'e  talk  the  other  day  and  I  aa  aura  that  whan  you  all  get  a  chance  to  read  that  you  will  find 

a  graat  deal  of  Internet  In  It.  He  pointed  up  a  good  aany  of  the  cauaea.  One  of  the  greatest  and  pervading  one  la  aheer 

competition.  It  la  strong  all  over  the  world.  Another  very  laportant  cauae  la  Ignorance — Ignorance  of  the  alte  of  the 
raaource,  lta  characterlatlca ,  the  affect  of  tha  flahary  and  the  ocean  upon  It.  A  third  very  aubatantlal  cauae  la  the 
need  of  a  nation,  or  a  paopla,  for  acceaa  to  the  reaource.  A  fourth  la  dealre  and  that  la,  aa  1  will  point  out,  aoma- 

what  different.  Por  lnatance,  the  United  Statea  haa  no  need  that  1  know  of  for  protein  of  any  aort  froa  the  ocean  but 

there  are  aoaa  dealrea.  Another  aource  of  conflict  la  dlffarencea  In  capability  to  fleh.  And  probably  the  blggeat  one 
la  plain  perveralty. 

It  la  quite  difficult  to  determine  how  all  of  theae  thlnga  work  together  and  haw  you  can  gat  agreement  to 

avoid  confllcta  arlalng  out  of  thaa.  Let  ue  take  an  lnatance  Juat  before  the  1958  conference  when,  with  reaped  to  need, 

there  ware  two  different  eituatlona  in  the  world  with  which  the  United  Statea  had  to  deal.  It  had  aa  lta  allies  Japan 
and  Iceland,  and  needed  to  accommodate  both  of  thoae  within  ite  vlewpolnte ,  both  bacauae  they  were  alllte  and  frlenda  and 
becauea  the  United  Statea  needed  the  two  votaa. 

The  altuatlon  of  Iceland  waa  that  99  par  cent  of  lta  arporta  ware  Bade  up  of  flah;  It  had  to  have  fleh 

froa  lta  vatcra  or  It  had  nothing.  It  wanted  to  get  rid  of  the  Engllah  and  everybody  elae  who  were  catching  thoae  flah. 

So  Iceland  wanted  to  aettla  lta  problems  by  cllnlnatlng  everybody  froe  flahlng  on  the  continental  ehelf  or  the  nearby 
aovlrooa  of  Iceland.  They  wanted  to  not  have  anybody  flahlng  In  the  vicinity  of  their  flah  atocka  except  thaaiaelvea. 
while  at  tha  aaae  time  they  wanted  to  preaarve  a  market  for  the  flah  amongst  the  people  whoa  chay  kicked  off  the  flahlng 
ground*. 


The  Jepaneee  altuatlon  waa  dlaaier rlcally  different.  They  aleo  had,  at  that  tine  anyway,  Juat  aa  had  a 
naad  for  flah.  In  1958  thalr  oconooy  was  not  qulta  aa  flourlahmg  aa  today.  Thay  needed  the  fleh  for  e  variety  of 
reeeocia — for  chair  own  food,  for  tha  employment  of  chair  peoplt,  for  tha  bolatarlng  of  their  oconcenr.  Their  need  wae  ex- 
preaaed  by  the  wleh  to  fleh  everywhere.  I  think  It  wee  epproximetely  the  eeme  policy  followed  for  meny  yeere  by  the  Ven 
Cemp  Sea  Pood  Coapany.  Our  policy  haa  baen  clear  for  aany  year*:  all  wa  want  with  raapect  to  the  lew  of  tha  aea  la  for 
our  boate  to  be  able  to  go  everywhere  and  everybody  elee's  boate  to  atay  in  harbor. 

Tha  difficulty  tha  United  Statea  had  In  1958  of  bridging  thoaa  two  pollclea  of  lta  alllaa  Japan  and  Ice¬ 
land  and  git  ting  both  of  than  and  it  within  ona  voting  atructura  waa  ao  bad  that  It  nevor  happanad.  I  do  point  thoaa 
out  aa  two  cleat  exanplea  of  very  cooaldarable  need,  and  diametrically  oppoaita  pollclea  with  raapect  to  the  la#  of  the 
aea  arlalng  froa  thoaa  needa. 

Ona  of  the  other  dlfflculclee  aaeocleted  with  need  generates  flahlng  probleae  and  that  le  the  need  for 
earnlog,  or  praaervlng,  foreign  exchange.  Thle  la  aleo  a  quite  wldeepreed  need,  the  reaaon  for  a  graat  deal  of  conflict 
In  fleharlea  and  for  a  great  deal  of  the  growth  In  fleherlea.  Countriee,  for  lnatance,  I  wae  going  to  eay  alaoet  nor- 
Mlly  aid  I  think  that  la  correct,  alaoet  normally  eubeldlee  their  own  flehermen  In  order  to  preeerve  their  eource  of 
foreign  exchange.  The  examples  of  thle  are  numerous.  At  the  present  tine  Spain  and  Italy  ere  growing  very  rapidly  In 
the  fishing  bunlneea,  subsidising  long-range  fiesta  In  a  larga  way.  Thla  lx  not  bccauae  they  can't  buy  flah  but  thay 
don't  want  to  uae  tha  pesos  and  Uraa  by  buying  othar  people's  fleh.  Tills  le  e  very  strong  active  behind  the  puah  for 
high  seas  flahlng  by  not  only  Buesln  but  the  other  countries  of  the  Eastern  European  Socialist  bloc--Poland ,  Riaanla, 
Bulgaria,  and  East  Germany  are  all  expanding  their  fisheries  haavlly-and  again  aa  ona  of  their  large  reason*  seeking  to 
preserve  thalr  foreign  exchange  situation. 

These  problems  are  complicated  In  tha  United  States  position  because  v*  have  no  real  daelre  to  praaarve 
our  foreign  exchange  position  by  catching  flah.  We  spend  about  5600  Billion  every  year  buying  flah  from  tha  outside 
world  and.  although  our  trad*  deficit  la  considerable  and  w*  talk  e  great  deal  about  the  dangers  involved  In  It,  nobody 
attaints  to  bolster  our  fleharlea  by  any  of  the  normal  means  used  by  other  nations  In  order  to  cut  down  that  aort  of 
drain  oo  our  foreign  exchange  balance. 

U*  have  the  epitome  of  all  the  sources  of  conflict  over  fisheries  within  our  own  fleharlea  structure,  as 
Mr.  Wedln  said  thi  other  day.  We  have  long-range  fleherwen  who  fish  off  Latin  America  and  get  into  trouble  steadily  by 
doing  so,  and  w*  have  aaall  coastal  flaherlea,  like  Mr.  Dykatrt'e  fisheries  here  in  Hew  England  or  Ilka  tha  Northwest 
fleherlee,  that  are  facing  very  strong  competition  by  fleet*  of  large  veeeel*  from  far  *««y  off  their  roast*.  A*  a 
matter  of  fact,  I  think  foreign  fishermen  presently  ere  catching  about  M  much  flah  off  tha  coast  of  tha  United  States 
aa  are  United  States  flehermen.  Perhaps  not  quite  so  auch  but  In  the  Pacific  at  any  rata  there  la  well  over  1  alllion 
too*  per  year  taken  by  foreign  flehermen  off  the  coast  of  Alaska  and  now  some  down  off  tha  coasts  of  Oregon  and  Washing¬ 
ton  and  California. 

We  hev*  great  difficulty  In  formulating  policy  in  the  United  Statae  over  these  thing*.  Having  eeld  a 
few  kind  words  about  the  Navy  yesterday  I  will  now  take  the  other  eld*  end  state  my  belief  that  the  New  haa  exercised 
an  extreme  myople  In  dealing  with  the  law  of  the  lex  question  In  the  past  twenty  yeere  from  the  standpoint  of  the 
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military  interests  of  the  United  States  because  of  the  total  inability  of  the  Navy  Jude*  Advocate  Genaral'a  Office  to 
comirehend  the  nature  of  the  effects  of  fisheries  conflicts  on  that  policy,  tn  1958  at  the  Lav  of  the  Sea  Conference  it 
wal  typical  that  the  bargaining  weapon  ve  had  vaa  fish.  If  there  van  any  way  we  could  give  away  fish  that  we  had  to  pur- 
chaae  a  vote  we  would  do  ao,  and  it  was  never  understood  in  our  delegation  that  aany  of  our  allies  simply  did  not  want  us 
to  give  away  their  fish.  The  feeling  was  qulce  widespread  among  allied  delegations  that  they  didn't  have  to  worry  about 
the  military  aspects  of  this  very  much;  the  United  States  would  take  care  of  then  if  It  case  down  to  any  great  difficulty 
of  a  military  nature.  But  they  had  no  faith  whatever  In  the  United  Statea  taking  care  of  their  domeatlc  needa  for  flah, 
and  I  am  aura  they  were  quite  correct  In  thla.  So,  our  atrongaet  allies  on  the  three  mile  limit  simply  refused  to  vote 
with  us  on  many  of  the  schemas  which  vere  brought  out  that  made  sacrifices  of  thalr  flah  for  our  three  mile  limit.  I 
will  always  believe  that  the  move  from  the  three  mile  limit  to  the  ala  mtie  Holt  In  tha  United  Statea  position  at  that 
1958  Conference  was  die  Initiation  of  our  defeat  on  the  narrow  territorial  sea;  we  picked  up  a  net  of  about  three  extra 
votes  by  changing  from  thrta  to  six  miles  In  the  territorial  aaa  and,  regardless  of  what  Mr,  Dean  and  the  United  State* 
keep  aaylng,  Che  three  mile  limit  went  out  the  wlndtw  that  day. 

We  heve  compounded  this  difficulty  yeer  by  year  since,  and  last  year  with  thi  adoption  of  tha  twalve  mile 
fisheries  limit  we  lost  the  narrow  territorial  aea  fight  that  we  put  up  such  e  strenuous  action  for  in  the  1958  end  th* 
1960  conferencee.  As  somebody  read  out  die  other  day,  I  think  a  little  bit  conservatively,  1  think  it  is  now  a  situation 
disc  those  nations  having  t  claim  of  twelve  miles  are  more  numeroua  than  natlona  having  mors  narrow  claims.  The  twelve 
mile  territorial  see  fight  1  think  la  ell  over;  that  battle  la  done.  Now  1  think  we  ere  beginning  to  try  for  200  mile* 

In  the  United  States.  Again,  1  do  not  think  anybody  in  die  Navy  understands  that  flaherlea  llmlta  cannot  be  separated 
from  other  aorta  of  territoriality  as  a  practical  matter. 

In  conferences  of  the  nature  of  the  one  ve  have  here  today  we  can  draw  fine  distinctions ,  hut  ones  coun¬ 
tries  get  to  voting  in  a  conference  of  plenipotentiaries  they  do  net  differentiate  so  closely  aa  we  do  In  our  talke.  I 
think  you  wanted  to  stir  e  little  controversy  this  morning  and  you  gave  me  eight  minutes.  1  have  now  usad  nlna  and  so 
I  will  atop. 
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1  have  a  clipping  of  an  advertisement  that  1  took  out  of  a  fishing  magatlne  recently.  It  aaya ,  "Hundreda  of 
transatlantic  telephone  calls  cut  off.  Your  trawl  door  a  could  cause  this.1'  There  la  a  picture  of  a  aaea  of  cables  and 
a  worn* Ilka  atructura,  "Trawler  eaptalne,  please  help  aolve  thta  undereeaa  problem,  avoid  flehlng  over  our  cablee.  It 
•eena  damage  to  your  equipment  aa  wall  as  to  our  telephone  cables.  We  have  free  Decca  charts  for  you  showing  the  location 
of  our  cables  off  Newfoundland  and  In  Cabot  Strait.  We  welcome  any  euggeetlona  you  nay  have  for  the  protection  of  your 
equipment  and  oure.  Write  to  John  Stevens,  Aaerlcan  Telephone  and  Telegraph  Company."  This  1  think  la  an  indication  of 
the  kinds  of  conflicts  In  tha  uses  of  the  see  that  are  going  to  become  ears  and  more  prevalent.  Conflicts  such  as  those 
that  alght  aetarge  when  oil  rlga  prevent  the  efficient  aweap  of  fishery  vessels  In  fishing  grounds,  or  such  ae  the  2,000 
offshore  rlga  In  tha  Culf  of  Mexico  which  already  create  difficulties  for  navigation.  Conflicts  such  aa  pollution  and 
Its  manifold  aapsets  with  respect  to  recreational,  coaaserclal,  and  sporta  fisheries.  And  ss  our  ssas  becoae  aors  and  more 
crowded  tha  nature  and  severity  of  these  conflicts  will  becoae  aors  severe.  Soaehow  or  other  these  conflicts  will  have  to 
be  resolved  and  It  la  to  be  hoped  that  the  resolutions  will  be  beneficial  and  just. 

Tha  coaplexltlee  are  Inordinate  and  alaply  to  ipeculate  about  soae  of  then  boggles  tbe  Bind,  But  1  do  not  think 
that  we  can  afford  to  1st  tha  coaplexltlee  deter  us  from  seeking  rational  solutions.  I  would  like  to  say  that  economics 
can  provide  tha  answers  but  I  don’t  think  that  awn  that  could  be  true.  It  aeeaa  to  ae  that  there  are  two  different  re¬ 
quirements  that  auat  be  aet.  Tha  first  la  to  provide  the  vehicle  (the  reglne  or  eete  of  reglnaa)  that  ctn  best  deal  with 
the  conflict.  And  tha  aecond  le  to  work  out  the  criteria  that  can  be  uae.d  In  reaching  the  resolution. 

There  are  three  kinds  of  aarlnr  conflicts  that  alght  be  distinguished.  The  first  lncludeo  those  conflicts  that 
fall  entirely  or  alaoet  entirely  within  a  single  national  Jurtedlct Ion .  The  conflicting  use  of  estuaries,  for  example, 
for  navigation,  recreation,  landfill,  waste  disposal,  is  an  indication  of  the  kinds  of  conflict  within  national  Jurisdic¬ 
tions;  although  even  here  there  aay  be  external  effects  felt  In  International  waters.  The  second  kind  of  conflict  occurs 
whan  Che  use  of  a  resourcs  within  a  rational  jurisdiction  impedes  the  use  and  enjoyment  cf  a  resource  within  International 
wacara;  aa,  for  exaapls,  where  oil  rigs  on  «  cossttl  state's  continental  shelf  prevent  efficient  commercial  trawling  or 
lapoaa  coats  to  a  cargo  vassal  by  making  It  proceed  at  a  slower  rate  or  travel  a  greater  distance.  And  a  third  set  of 
conflicts  occur  purely  within  International  waters  ;  aa.  for  example,  between  fishing  and  transport  vessels  on  the  high 
assa. 


Insofar  as  the  problems  are  contained  within  a  national  Jurisdiction  they  are  of  no  Interest  to  this  conference 
although  they  are  vastly  complex.  But  the  two  other  kinds  of  conflict  call  for  attention  by  the  Law  of  the  Sea  Institute. 
As  a  basis  for  discussion,  1st  ae  speculate  ebout  one  possible  kind  of  conflict.  The  possibility  of  developing  oil  wells 
on  the  Grand  Banks  off  the  coast  of  Newfoundland  has  rlready  attracted  exploration.  The  oil  resources  of  the  Hanks  are 
within  the  jurisdiction  of  Canada,  or  of  (It  turns  out,  1  heard  recently,  that  the  sane  plot  of  ground  off  the 

Islands  of  St.  Plsrre  and  Miquelon,  Prr  ch  Island*  off  Newfoundland,  has  been  leased  to  two  different  oil  compsntes.  One 
lssas  wss  1st  by  the  french  ana  the  o'ner  lease  let  by  the  Canadians.  This  Is  sn  interesting  esse  but  It  Is  not  really 
pertinent  to  our  discussion  this  morning.  )  .So  let  us  asstsM  that  the  Banks  arc  Indeed  Canadian  and  aa  exploration  devel¬ 
ops  the  conflict!  with  fisherman  v.ll  emerge,  possibly  through  the  use  of  explosive  soundings  and  definitely  through  the 
construction  of  rlga  fixed  to  tha  bottoa.  Initially  the  costs  to  flsheraen  may  not  be  very  greet  but  eventually  they  are 
likely  to  becoaa  savers.  What  than  will  happen?  Who  will  speak  for  the  fishermen  of  the  fourteen  or  fifteen  different 
nations  and  present  their  case  to  the  Canadian  government?  Will  this  b«  done  by  the  individual  nations  whose  flshenr.cn 
have  borne  dlract  costs  through  collision  or  net  damage?  Or  will  this  bs  done  through  the  medium  of  1CNAF — the  Inter¬ 
actional  Comnlaeloo  on  the  Northwest  Atlantic  Fisheries?  And  If  through  the  letter,  what  kinds  of  authority  would  ICNaF 
have  to  have  In  order  to  deal  with  a  sovereign  state  such  as  Canada?  Of,  If  not  ICNAF,  what  other  fora  of  agency,  per¬ 
haps  more  comprehensive  In  (cope,  could  be  developed  to  resolve  these  kinds  of  difficulties?  And  what  role  would  the 
International  Court  of  rustics  have?  These  are  obvlovaly  difficult  questions  but  even  worse  are  those  relating  to  the 
aecond  raqulrnaent,  the  criteria  to  be  used  In  resolving  tha  conflicts  under  whatever  regime  or  sets  of  regimes  are  opera¬ 
tive. 


The  Geneva  Convention  on  the  Continental  Shelf  states  that  the  developsient  of  shelf  resources:  "Must  not  re¬ 
sult  In  any  mjusttf labia  lntarferanca  with  navigation,  fishing,  or  the  conservation  of  the  living  resources  of  the  ..-a." 
But  this  la  hardly  a  satisfactory  guide  for  decision-asking.  What  constitutes  "unjustifiable"  Interference?  economic 
analysis  coulo  and  should  be  brought  to  bear  on  the  problem  insofar  ss  It  can.  But  htxv  can  one  evaluate  Che  worth  of  oil 
to  Canada  against  the  worth  of  fleh  to  the  Soviet  Union  or  West  Germany?  There  nay  be  ways  of  approaching  this  by  (Mwn 
Ing  world  markets  for  both  the  Inputs  and  the  outputs  but  this  would  be  a  surrogate  measure  at  beat.  Other  criteria  may 
also  bs  suggested  but  In  each  csss  Che  difficulties  appear  to  be  overwhelming.  Be  that  ss  It  may  we  cannot  avoid  facing 
chase  difficulties  and  vs  must  begin  to  extend  our  research  and  discussion. 
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Introduction 


For  canturlca  the  predominant  picture  of  ocean  space  activity  has  been  fishing  end  navigation  for  transporta¬ 
tion  and  military  sea  power.  These  oceen  spice  activities  are  primarily  utilisation  of  the  water  aa  an  instrumentality . 

Scientific  and  technological  atrldts  of  the  paet  decide  have  produced  a  new  picture  of  ocean  apace  activity. 
It  has  become  Increasingly  clear  that  man  haa  the  ability  tc  occupy  ocean  space.  Political  and  economic  Incentives  make 
certain  thet  man  will  occupy  ocean  apace.  The  last  few  years  have  yielded  mejor  advances,  both  conceptual  and  practical, 
toward  the  accomplishment  of  this  task.  The  outlines  of  lusnan  requirements  and  capabilities  underwater  are  becoming  In¬ 
creasingly  clear,  as  are  the  dimensions  of  the  still  unsolved  problems.  To  e  large  extent  a  period  of  vision  and  con¬ 
jecture  is  ending.  Man  now  faces  a  period  of  Intensive  research,  development,  application  and  evaluation  of  oc<*an  apace 
activity  aa  an  extension  of  hie  multi-purpose  dry  land  activity.  Viewed  from  this  perspective,  the  water  of  ocean  apace 
la  almply  an  environmental  factor  which  must  be  reckoned  with  In  order  to  achieve  the  dealred  goals.  Hence  the  newly 
drawn  perspective  of  political,  social,  economic  and  legal  Interests  and  attitudes  regarding  ocean  apace  haa  a  water  en¬ 
vironment  orientation. 

From  the  overlay  of  the  new  picture  of  oceen  space  activity  upon  the  old  there  are  now  appearing  the  broad 
outlines  of  a  montage  of  the  utilisation  of  total  ocean — water  surface,  water  column,  seabed  and  subsoil  —  for  a  broad 
spectrum  of  diverse  and  often  conflicting  uses  by  transportation,  fishing,  industrial  and  scientific  internets. 

In  this  montage  of  total  oesan  space  activity  the  convergence  of  water  environment  and  water  lnstriasentallty 
orientations  Intensifies  the  disparateness  of  political,  social,  economic  and  legal  Interests  and  attitudes  regarding  both 
Jurisdiction  In,  and  the  uses  of,  ocean  space.  The  matter  of  usee  may  In  turn  be  divided  Into  two  categories:  (1)  the 
problems  peculiarly  relating  directly  to  each  particular  type  of  uae  and  (2)  the  problem#  of  accommodating  conflicting 

uaee . 


This  paper  le  confined  to  focusing  upon  the  latter — the  shared  uae  of  ocean  space  by  transportation  and  in¬ 
dustrial  intaraats.  Nevertheless,  this  paper  should  be  read  with  one  eye  on  the  unity  of  Ideas  inherent  In  the  conceptual 
and  functional  links  between  matters  of  Jurisdiction,  separate  uses  and  conflict  of  uses  despite  the  emphasis  herein  on 
the  latter  as  against  the  former  two  for  purposce  of  analysis  and  discussion. 

Identifying  the  Conflicts 

Conflicts  In  the  use  of  ocean  space  can  take  a  variety  of  fotme.  Hie  most  obvious  generality  is  that  two 
things  cannot  occupy  the  asms  specs  at  the  eame  time.  The  principal  risk  at  sea  today  arises  from  collision  between 
ships.  The  magnitude  of  rhla  problem  le  probably  not  appreciated  outside  of  shipping  circles. 

The  Increase  in  the  number  of  ahlpa  (world  seaborne  trede  has  neerly  doubled  in  the  last  ten  years),  the 
greater  average  speed  of  shlpe  and  the  high  accuracy  of  modem  poa ition-f ixing  devices  combine  to  produce  convergence 
areas  of  high  traffic  density. 

High  traffic  danalty  occurs: 

a.  Vhere  ships  have  to  make  a  course  alteration  to  round  a  headland  end  are  likely  to  keep  the  same 
distance  offshore. 

b.  Vhere  traffic  Is  confined  to  e  narrow  strait,  e.g.  ,  the  Straits  of  Dover  through  which  pass  about 
750  ships  per  day. 

c.  In  the  approaches  to  large  ports,  e.g..  New  York  whsre  about  70  ships  per  day  enter  or  depart. 

A  mors  recent  and  still  Increasing  form  of  spatial  conflict  la  between  ehipe  end  stationary  objects  such  as 
oil  Installations,  ths  outstanding  example  being  the  Gulf  of  Mexico. 

Oil  production  activities  in  the  Gulf  of  Mexico  bugan  substantially  in  1947.  By  1965  there  were  4aout  5,000 
dll  Installations ,  of  which  2,000  were  In  or  near  shipping  areas  out  to  fifty  miles  from  shore.  Prom  1951  to  1965  tha 
number  of  chips  in  foreign  trade  cntarlng  and  departing  Gulf  ports  Increased  by  about  2,000  ships.  There  have  been  about 
fifty  collisions  of  ships  with  installations. 

The  foregoing  spatial  conflict  situations  contain  a  factual  distinction  which  Is  relevant  to  the  accommoda¬ 
tion  problem:  The  traffic  danalty  problem  involve;,  conflict  between  users  of  the  same  ocean  space  for  ths  seme  type  of 
uae.  The  shipping  and  shelf  Installation  problem  Involves  conflict  between  users  of  the  same  ocean  space  for  different 
types  of  usa. 


] 
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*Th.  virv.  expressed  h.rtln  «r«  then,  of  the  author  and  aia  not  to  ba  attributed  to  th.  U.S.  govamaant  or  any  Agency 
thereof. 
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Thera  1»  also  another,  leaa  ismediately  obvloua ,  ncm-apatial  type  of  conflict  between  shipping  end  shelf  in¬ 
stallations.  An  lnetallatloo  nay  be  located  outalde  of,  but  in  auch  proximity  to,  a  shipping  lane  aa  to  cause  Interfer¬ 
ence  with  navigation.  Thua,  off  the  port  of  Galveston  a  ahlp  loat  thirty-seven  hours  anchored  In  fog  because  the  ship's 
radar  could  not  dl f ferenM ate  between  the  aea  buoy*  leading  into  the  port  and  nearby  oil  installations .  Also,  off  the 
port  of  New  Orleans  ehi^  could  net  locete  the  key  aee  buoy  marking  the  channel  entrance  because  It  was  hidden  by  an  oil 
Installation. 


For  factually  dascrlptive  purposes,  It  stems  convenient  to  sjnsariie  these  three  types  of  conflicts  as: 

1.  Conflict  involving  the  same  transitory  use  of  the  aame  apace. 

2.  Conflict  between  different  uses  of  the  same  apace. 

3.  Conflict  between  different  uses  of  different  space. 

General  Mature  of  the  Accosmodation  Problea 

It  takes  but  e  moment's  reflection  to  come  to  che  conclusion  that  the  nature  of  the  accommodation  problem  la 
different  in  kind  as  batwaan  conflict*  Involving  the  ibm  uae--in  particular  the  traffic  density  problem — on  one  hand  and 
cnafllcte  between  different  utee — in  particular  the  shipping  and  shelf  exploitation  problem- *on  the  other  bend. 

The  scope  and  nature  of  the  traffic  density  problem  is  fairly  well  developed  in  the  eclating  Rules  of  the 
Hoad.  It  does  not  Involve  choosing  between  different  uses;  it  involves  what  further  refinements  can  be  developed  to  eaae 
traffic  congest ion. 

But  the  scope  end  nature  of  the  ahered  uae  of  ocean  apace  by  different  and  conflicting  usee  le  not  yet  ade¬ 
quately  developed  in  general  principles  of  modern  international  law  either  customary  or  conventional. 

Article  1  of  the  Convention  on  the  High  Seas,  adopted  "aa  generally  declaratory  of  eatabllehcd  principles  of 
international  law"  eeya  that  tha  uses,  or  freedoms  of  the  high  seas 

"which  are  recognised  by  the  generel  principles  of  intamatlottal  law,  ahall  be  exercised  by 
all  States  with  reasonable  regard  ;o  the  Interests  of  other  States  in  their  exercise  of  the 

freedom  of  the  high  seas."  (Underscoring  added.) 

Article  5(1)  of  the  Convention  on  the  Continental  Shelf,  adopted  aa  "progressive  development"  of  internation¬ 
al  lmw,  goes  beyond  the  rule  of  reasonableness ,  at  least  textually,  and  adopts  a  rula  of  "unjustifiable  interference,"  in 
these  words: 


"Hia  exploration  of  the  continental  shelf  and  che  exploitation  of  lte  natural  resources  must 
not  result  in  e».y  ^justifiable  interference  with  navigation,  fishing  or  the  conservation  of 
the  living  resources  of  the  aea."  (Underscoring  added.) 

The  concept  of  "reasonable  regard  to  the  Interest  of  others"  appears  to  be  synonymous  with  the  concept  of 
"imjustlflable  interference."  U:-i  letter  seems  preferable  because  It  expressly  raccgnltes  that  soma  conflict  between 
uses  is  inevitable  and  plnpolr.va  thu  exert  nature  of  the  problem  aa  being  the  determination  of  when  and  what  Interference 
le  justifiable. 

The  concept  of  unjust  if  !•.'*«  in*  ;*ference  seeks  au  accommodation  of  conflicting  uses  so  that  all  usee  may  be 
maximised.  In  most  situations  an  absolute  .jiolce  between  conflicting  uses  will  most  likely  not  be  necessary.  But  appli¬ 
cation  of  the  concept  of  unjustifiable  Interference  requires  Intetpretetiona  and  extrapolations  concerning  factual  eitu- 
■tiona  which  will  vary  widely  and  acre  guidance  is  needed  than  it  contained  in  the  phrase  "unjustifiable  Interference." 
This  raises  che  closely  related  matters  of  priority  among  usee  and  tha  factors  to  be  considered  in  determining  unjustifi¬ 
able  interference. 

Priority  Between  Navigation  and  Shelf  Exploitation 

As  already  noted  above,  Article  5(1)  of  the  Convention  on  the  Continental  Shelf  says  that  shelf  uses  must  not 
result  in  ^Justifiable  interference  with  navlgetlon. 

Article  5(2)  aeyc  that  the  coastal  staters  ehelf  exploitation  installations  are  "aubject  to"  Article  5(1)  and 

Article  5(6;. 


Laying  aside  Article  5(6)  momentarily.  Article  5(1)  and  (2),  takan  literally,  aaem  open  to  the  interprets- 
tlon  that  there  le  a  presumption  In  favor  of  navigation  (alao  fishing  and  conservation)  in  groaa  over  shelf  installations 
In  gross  and  that  therefore  It  would  not  be  relevant  to  inquire  whether  navigation  in  e  particular  place  might  result  in 
unjustifiable  Interference  with  shelf  installations.  This  Interpretation  seems  not  to  be  supported  by  the  following  1LC 
Commentary  on  Its  final  draft  Article  71,  which  vae  the  nucleus  of  Article  5: 

"...the  ~rogrceelve  development  of  International  lew,  which  takes  place  against  the 
betkgn-.d  of  established  rules,  must  often  result  in  the  modification  of  those  rules 
by  reference  to  new  interests  or  neede.  The  extent  of  that  modification  must  be  deter¬ 
mined  by  the  relative  Importance  of  the  needs  and  lntert>  i  involved.  To  ley  down, 
therefore,  that  the  exploration  and  exploitation  of  tha  ntlnentel  ehelf  must  never 
result  In  any  interference  with  navlgetlon  and  fishing  might  result  in  many  caaae  in 
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rendering  somewhat  nominal  both  the  sovereign  rights  of  exploration  end  exploitation 
and  the  very  purpose  of  the  articles  as  adopted.  The  case  Is  clearly  one  of  assess¬ 
ment  of  the  relative  Importance  of  the  Interests  Involved. ...  In  the  first  instance, 
the  coastel  State  moat  be  the  judge  of  the  reaaonablenesa — or  the  ) uatif ication—  of 
the  measures  adopted.  .. 

The  history  of  Article  5(6)  throws  mors  specific  light  on  the  ILC'a  viev  that  accommodation  of  nsvlgstlon  and 
shelf  uses  Involves  a  reciprocal  assessment  of  their  relative  lnportance.  Article  5(6)  provides  that  shelf  Installations 
(and  their  safety  zones)  nay  not  be  located  "where  interference  nay  be  caused  to  the  use  of  recognised  sea  lanes  cssan- 
tlal  to  International  navigation/' 

Article  5(6)  had  no  counterpart  in  the  1951  1LC  draft  on  tht  continental  shelf,  which  simply  said  (Art*  6) 
that  shelf  use*  "must  not  result  In  substantial  interference  with  navigation  or  fishing.1'  The  ILC  commented  that: 

"1. . .Navigation  and  fishing  muse  be  considered  as  primary  interests,  so  that  the 
exploitation  of  the  subsoil  could  not  be  permitted  if  it  resulted  in  substantial 
Interference  with  thee.  For  example,  In  narrow  channels  essential  for  navigation, 
the  claims  of  navigation  should  have  priority  over  those  of  exploitation*.1* 


In  reference  to  the  foregoing,  the  ILC'a  Special  Rapporteur,  Francois,  in  his  Fourth  Report  on  the  Regime  of 
the  Hlfth  Sees:  The  Continental  Shelf  and  Related  Subjects^  commented: 

"Young  considers  that  in  this  article  the  Commission  failed  to  show  the  same  far* 
slghtedness  which  marked  its  approach  In  article  1.  It  would  seen  that  the  question 
whether  navigation  or  flehlr.g  or  the  exploitation  of  natural  resources  Is  the  chief 
interest  In  any  particular  area  is  s  question  of  fact,  sr  That  priority  of  right 
ought  to  be  determined  accordingly.  In  many  ar-iaa  of  Si  '  ’  j*  waters,  off  the  beaten 
track  but  rich  in  resources,  nsvlgstlon  may  be  of  no  real  importance;  it  would  seem 
absurd  to  impose  elaborate  restrictions  on  development  of  the  resources  to  protect  a 
’primary  Interest"  amounting  to  a  few  smell  craft  a  year.  Conversely,  one  may  well 
wish  to  avoid  development  Installations  in  the  midst  of  a  busy  seaway.' 

"To  a«et  Young's  objections,  which  are  shared  by  Mouton,  the  Rapporteur  proposes  that 
the  last  two  sentences  in  paragraph  (1)  should  be  modified  to  read  aa  follows:  '.Navi¬ 
gation  and  fishing  muse  always  be  considered  as  primary  Interests  of  all  mankind. 

The  construction  of  Installations  which  hampered  navigation  or  fishing  can  be  Justi¬ 
fied  only  where  they  fulfill  an  equivalent  Interest;  hence  in  narrow  channels  essen¬ 
tial  to  navigation  any  exploitation  which  substantially  Interfered  with  a  considerable 
volume  of  shipping  could  nut  be  permitted . ' " 

The  ILC  at  its  fifth  session  (1933)  reconsidered  Article  6  of  its  1951  draft  in  the  light  of  the  comments  of 
governments  and  Francois'  Fourth  Report.  Mr.  Kozhevnikov  said  that  a  number  of  governments  felt  that  more  stress  should 
be  laid  upon  navigation  and  fishing.  He  accordingly  proposed  as  a  new  paragraph  of  Article  b  that: 

”(3)  Neither  the  lne tallatlons  themselves,  nor  the  said  safety  zones  arotnd  them,  shall 
be  situated  in  straits,  narrow  channels  or  on  recognized  sea  lanes." 

Mr.  Liutcrpacht  said  that  large  scale  installations  might  Justify  substantial  Interference  with  navigation.  In  such 
one*  the  Interference,  though  substantial ,  would  not  be  unreasonable .  hr.  Sandstrr^m  fait  that  navigation  and  fishing 
should  be  given  equal  priority  with  exploitation.  Mr.  Francois  considered  that  navigation  and  fishing  would  have  to 
yield  aooetloes  to  larger  interests  of  new  industry:  He  doubted  the  j ust if i cation  for  prohibiting  installations  in  straits 
or  recognized  sea  lanes  in  the  case  of  an  lnduatry  which  might  be  of  the  greatest  Importance  to  the  community.  It  is  a 
question  of  balance  of  interests.  Mr.  Cordova  said  it  was  a  highly  technical  matter  to  determine  which  interests  were 
overriding  and  it  would  be  impossible  for  the  Covalsslon  to  devise  a  comprehensive  provision.  Mr.  Lauterpacht  said  It 
would  not  be  desirable  to  eatsbliah  too  rigid  a  text  determining  which  interests  should  prevail.  It  would  be  going  too 
far  to  prohibit  rigidly  installations  on  set  routes.  Mr.  Kozhevnikov's  text  would  make  installat ions  unlawful  in  many  sea 
areas  and  straits  which  are  used  for  navigation  solely  because  convenient.  Mr.  Francois  suggested  adding  to  Mr.  Kozhevni¬ 
kov's  text  the  phrase  'essential  to  international  navigation."  Several  members  objected  to  Including  the  term  "straits, " 
In  wide  straits  installations  could  be  erected  without  hampering  navigation;  narrower  straits  were  covered  by  the  ether 
terms . 

T  II  Yrbk,  of  ILC.  1956 .  p.  299~! 

2  II  Yrb«.  of  ILC  1931.  p.  142. 

3  C.N.  Doc.  k/CX. 4/60,  19  F«t>.  19*3,  pp.  111-12. 
k  I  Vrbk.  of  ILC.  W),  pp.  1C-2-9. 
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Ultimately  the  1LC  adopted  the  foilwing  new  paragraph  and  commentary  regarding  aca  lanes: 


"5,  Neither  the  inatallatloiia  thsaaelves,  nor  the  aald  aafety  tones  around  than  say  be  es¬ 
tablished  in  narrow  channels  or  on  recognised  aes  lance  essential  to  International  navi¬ 
gation.^ 


"80.  Vhlla  gena rally  the  CoemUelon,  by  formulating  tha  teat  of  unjustifiable  interference , 
thought  It  advlaabla  to  allmlnata  any  semblance  of  rigidity  in  adapting  the  existing  prin¬ 
ciple  of  tha  freedom  of  the  aee  to  what  la  an  aaaentlally  novel  situation,  It  thought  it 
desirable  to  rule  out  expressly  any  right  of  lnttrfsrant*  with  navigation  In  certain  areas 
of  tha  aaa.  These  areas  sra  defined  in  paragraph  5  of  article  6  as  narrow  channels  or  recog¬ 
nised  aee  lanes  sisential  to  international  navigation.  They  are  understood  to  Include  straits 
In  tha  ordinary  sense  of  the  word.  The  importance  of  these  areas  for  the  purpose  of  inter¬ 
national  navigation  le  such  sa  to  preclude.  In  conformity  with  the  teats  of  aqulvalenca  and 
relative  Importance  of  tha  Interests  Involved,  the  construction  therein  of  Installations  or 
tha  maintenance  of  safety  sones  even  If  euch  installations  or  tones  are  necessary  for  tha 
exploration  or  explo&tatloe  of  the  continental  ahelfv* 


At  the  1956  Geneva  Conference  the  phrase  "in  narrow  channtla  or"  was  deleted  by  Committee  IV  to  make  the 
aee  lane  paragraph  norm  concise  by  removing  this  phrase  which  appeared  to  be  inns ccaeary .  ^ 


From  tha  foragolng  legislative  history  two  conclusions  atsnd  out: 


1,  la  the  derivation  of  Article  5  of  the  Convention  on  the  Continental  Shelf  no  presumption  uaa  involved  In 
favor  of  any  particular  usa  In  gross,  t.g,,  navigation  over  shelf  exploitation;  unjustifiable  Interference  Involves  a 
two-way  aa easement  of  interests  and  naeda. 


2.  Paragraph  6  of  Articls  5  Is  Itstlf  only  the  result  of  an  aseeeement  that  in  "sea  lanes  essential  to  Inter¬ 
national  navigation"  tha  Internets  and  naeda  of  navigation  outweigh  those  of  shelf  exploitation. 

fMttr*  m  ininfortin;* 

loth  tha  legal  and  factual  aspects  of  accomodation  of  conflicting  uses  of  ocean  space  are  a  close  analogue 
to  the  accommodation  of  conflicting  uses  of  International  rlvere  ,  e.g.t  irrigation  versus  power,  navigation  versus  diver¬ 
sion,  and  upstream  uses  versus  prior  downstream  uses. 

In  both  esses  new  uses  coma  forward  to  compete  with  older  usee  which  have  acquired  an  aura  of  sanctity  from 
long  established  usage  and  which  have  gathered  about  themselves  the  protection  of  •  body  of  ectablUhed  legal  rules.  In 
both  cssas  if  the  newer  usee  are  not  to  be  stifled  at  birth  there  must  be  some  modification  of  the  older  uses  and  their 
rights.  Conversely,  if  the  older  usee  are  not  to  be  wiped  out  the  newer  uses  end  their  rights  must  be  circumscribed. 

Both  cases  involve  the  assessment  of  the  relative  importance  of  the  needs  and  Interests  Involved  when  *11  relevant  fac¬ 
tors  art  taken  into  account. 


In  tha  case  of  International  rivers  the  accommodation  problem  is  often  dealt  with  wider  the  rubric  "equit¬ 
able  apportionment"  instead  of  unj ustif labia  Interference.  There  la  a  wealth  of  International  experience  and  literature 
concerning  this  concept  of  equitable  apportionment  and  the  factors  relevant  to  its  determination  which  has  been  aimaaar- 
ised  by  tha  present  writer*  as  follows: 

”2.  (a)  Riparians  are  entitled  to  share  in  the  use  and  benefits  of  a  system  of 
international  waters  on  a  Just  and  reasonable  basis. 

(b)  In  determining  what  is  Just  and  reaaonable  account  la  to  be  taktn  of 
rights  arising  out  of: 

il)  ograemar.es 

(2)  Judgments  and  awards,  and 

(3)  established  lawful  and  beneficial  uses;  and  of  other 
canal de rat ioru ,  such  aa 


11  Yrbk. 
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(4)  the  development  of  the  ayetea  that  haa  already 
taken  place  and  the  possible  future  develoftmnt, 
in  the  light  of  what  ie  a  reasonable  uae  rf  the 
water  by  each  riparian, 

(5)  the  extent  of  the  dependence  of  each  riparian 
upon  the  vetere  In  question,  and 

(6)  comparison  of  the  economic  and  aoclal  galna  accru¬ 
ing,  f roe  the  verioua  poaelble  uaee  of  the  vatere 
In  question,  to  each  riparian  and  to  the  entire 
area  dependent  upon  the  waters  lr.  question. 

"COMMENT :  The  foregoing  la  an  attempt  to  formulate  the  factors  which  would  he  con- 
eldered  in  applying  the  doctrine  of  'equitable  apportionment  of  benefits'  because, 
whatever  the  alt uat ion- -whs char  in  negotiation  or  before  a  tribunal --mo re  guidance 
la  needed  than  la  contained  in  that  phraae.  Other  factors  could  doubt  leas  be  In¬ 
cluded. 


"  Perhaps  an  additional  factor  would  be  that  the  order  of  priority  of  uaee 

of  a  particular  system  would  be  the  relative  importance  of  the  possible  different 
uaee  to  the  International  eras  served  by  tha  eyate*.  It  le  doubtful  that  a  state¬ 
ment  of  priority  among  uses  of  weter  for  ell  ayatema  could  be  made  as  a  matter  of 
existing  lav.  On  lome  ayatema  the  navigational  uaa  la  of  psramovkit  Importance;  on 
others  irrigation  would  surely  come  next  after  drinking  and  domestic  uses. 

11  It  la  believed  that  existing  law  gives  priority  to  factors  1-3  In  the  order 

nemed,  but  not  to  other  factors.  Even  so,  It  may  be  difficult  to  balance  the  verioua 
factors  because  they  would  have  different  weights  In  different  situations.  For 
example,  one  riparian  may  have  delayed  developing  uses  of  another  riparian.  On  the 
one  hand,  the  letter  should  not  have  Its  Investment  Impaired  by  subsequent  uses  by 
the  former;  on  the  other  hand,  the  former  should  not  be  deprived  of  the  opportunity 
for  its  own  development..,." 

Using  the  shove  outline  aa  a  pattern,  a  statement  of  general  principles  for  giving  content  to  the  concept  of 
unjustifiable  interference  might  be  formulated  a a  follows: 

(A)  Every  International  organltat ion ,  state  or  person  not  prohibited  by  hie  own  government 

Is  entitled  to  engage  In  any  lawful  uae  of  ocean  apace  on  a  Just  and  reasonable  basis. 

(B)  In  detarmlning  what  le  just  and  reasonable  account  la  to  be  taken  of: 

(1)  Rights  arising  out  of 

(a)  agreement* 

(b)  judgments  and  arbitral  awards,  and 

(2)  Other  considerations ,  such  aa 

(c)  established  lmfful  uaee  In  a  given  place 

(d)  the  relative  economic  Importance  of  conflicting  uses 
to  the  part  lea  concerned 

(e)  the  economic  effect  on  the  parties  of  any  change  in  use 

(f)  the  availability  of  suitable  alternative  location*  for  a 
particular  uae 

(g/  tha  availability  of  suitable  alternative  techniques  for  eccom- 
1 llshing  the  objectives  of  e  particular  uae 

(h)  the  long-range  benefits  or  detriments  resulting  from  a 
particular  solution 

It  must  be  recognlted  that  It  may  not  be  possible  to  evolve  general  principles  beyond  broad  etetamtnta  Such 
•a  the  foregoing.  The  nature  of  user  needs  and  Interests  varies  In  different  ocean  erase.  Navigation  haa  a  greater 
significance  for  some  erase,  fishing  for  others,  minerals  production  for  still  others  and  so  oo  In  a  great  variety  of 
situations  that  are  already  quite  -ell  know,  Other  such  future  situations  can  now  be  only  dimly  perceived.  Under  these 
conditions  the  eearch  for  doctrinal  unities  la  a  very  difficult  one.  It  le  likely  thee  there  will  be  an  increasing  use 
of  multilateral  and  occasionally  bilateral  agreements  to  deal  with  the  very  special  technical  problems  arising  from  veri¬ 
oua  user  claims  made  upon  particular  ocean  areas.  An  agreement  can  say  with  a  great  deal  of  particularity  what  customary 
lav  cannot  say. 

One  such  special  technical  problem  presently  receiving  increasing  attention  la  the  designation  of  sea  lanes 
In  selected  arses. 

The  See  Lane  Concept 

There  le  a  similarity  between  traffic  at  eaa  and  traffic  in  the  air  and  on  tha  road  Air  and  road  traffic 
have  long  bean  required  to  operate  in  specified  lanes  because  neither  aircraft  or  road  vehicles  could  otherwise  safely 
proceed. 


Specified  lanes  for  marine  traffic  have  not  been  cnmmri riplaca  because  generally  conditions  have  not  callid  for 
them  and  perhaps  also  because  of  marioere*  Insistence  upon  their  time-honored  right  of  freedom  of  the  aeaa .  However,  the 
Idea  of  marina  traffic  lanes  Ifl  over  a  century  old.  More  than  a  century  ago,  Lt .  Matthew  Maury ,  USN,  proposed  separata 
lanes  for  steamer*  in  the  North  Atlantic.  Hla  Idea  wei  the  forerunner  of  the  current  North  Atlantic  Track  Agreement,  in¬ 
volving  aa  partita  only  sixteen  shipping  companies  flying  six  different  flags.  Tha  uae  of  theae  lanes  by  the  Andrea 
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Dor—  and  the  Stockholm  would  have  prevented  their  collleloo. 

Seperete  lwu  have  been  very  effective  on  the  Greet  tehee.  In  1911  the  Lake  Carriers1  Aaeocletlon  estab¬ 
lished  separate  up  bound  and  dovnbowd  courses  for  their  members *  ships  cm  Lakes  Superior  end  Huron.  They  were  extended  to 
Lake  Michigan  In  1926 „  to  Lake  Krle  In  1967,  and  to  Lake  Ontario  In  1949.  It  ahould  be  noted  that  this  action  was  taken 
voluntarily  by  the  lnduetry  In  the  Interest  of  safety,  without  the  need  of  legislative  action  or  support.  The  courts  have 
hsld  that  It  le  negligent  navigation  to  lea-re  the  lane*  without  reason .  Const  Guard  Marine  boards  of  Investigation  have 
cited  vassal*'  failure  to  adhere  to  then  as  e  contributing  causa  of  collisions. 

The  natter  of  aee  lanes  for  ocean  navigation  fella  naturally  into  two  divisions:  (1)  Traffic  aspiration  lane* 
for  voaaala  and  (2)  Fairway*  through  continental  shelf  installations. 

(2)  tae-T raffle  Separation  Lanas t  During  the  peat  fsw  years  the  need  for  sea-traffic  separation  lanes  In  congested  areas 
has  received  increasing  attention. 

The  1960  Convention  on  th*  Safety  of  Lift  at  Sea,  which  cane  into  force  in  1965,  provides  In  Chapter  V,  Regu¬ 
lation  B: 


"(a)  Th*  practice  of  following  recognised  routes  across  the  North  Atlantic  in  both 
directions  and,  In  particular,  routes  In  converging  areas  of  both  sides  of  the  North 
Atlantic,  has  contributed  to  the  avoidance  of  collisions  between  ship*  and  with  ice- 
bane,  end  should  be  recommended  to  ell  ships  concerned. 

"(b)  Th*  selection  of  the  routes  end  the  Initiation  of  action  with  regard  to  than,  and 
the  delineation  of  what  constitutes  converging  areas,  Is  left  to  the  responsibility  of 
the  shipping  companies  concerned.  The  Contracting  Governments  will  assist  the  com¬ 
panies,  whan  requested  to  do  so,  by  placing  at  their  disposal  any  information  bearing  on 
the  routes  which  nay  be  in  the  possession  of  the  Governments. 

"(c)  The  Contracting  Governments  undertake  to  impose  on  the  companies  the  obligations  to 
give  public  notice  of  the  regular  routes  which  they  propose  their  ships  should  follow, 
end  of  any  changes  made  in  these  routes.  They  will  also  use  their  influence  to  induce 
the  owners  of  ell  ships  crossing  the  Atlantic  bound  to  or  froe  ports  of  the  United  States 
or  Caned#  via  the  vicinity  of  the  Grand  Banks  of  Newfoundland  to  avrld,  ea  far  se  practi¬ 
cable,  the  fishing  banka  of  Newfoimdlend  north  of  latitude  4>o  N.  during  the  fishing 
season,  and  to  pass  outside  regions  known  or  believed  to  be  endangered  by  ice." 

In  1961  the  Institutes  of  Navigation  of  Greet  Britain,  France,  and  West  Germany  formed  s  Working  Croup  to 
study  traffic  regulation  at  aaa  with  particular  reference  to  Dover  Strait,  where  300,000  ship*  pees  each  year  through  s 
chanoel  five  miles  vide. 

Any  proposal  for  aea  lanes  cuts  across  the  time-honored  freedom  of  Masters  to  select  thrlr  own  routes  on  the 
high  seas.  Departure  from  thie  principle  might  mean  that  ships  would  have  to  make  longer  trips  end  suffer  lose  of  time 
to  comply  with  traffic  routing  measures.  On  th*  other  hand,  thtr*  is  little  value  in  a  freedom  which  Is  rendered  ecadesic 

by  a  traffic  denalty  which  makes  safe  navigation  virtually  impossible.  Moreover,  aea  lanes  can  be  so  formulated  that  in¬ 
creased  distance  la  short  and  offset  by  time  saved  through  trsffic-flow  improvement. 

Sensitive  to  the  foregoing  pros  and  cona,  the  Working  Group  circulated  a  questionnaire  to  10,000  Masters.  Of 

3,700  replies  received,  95  per  cent  were  in  favor  of  see  lanes  in  the  Dover  Straits. 

The  Working  Croup's  report  in  1962  recommended  that  through  traffic  be  advised  to  follw#  certain  recommended 
tracks.  Such  lanes  would  not  be  compulsory  bscausc  some  circiHmtances  might  make  them  impracticable .  Nor  could  ships  in 
recommended  lanes  claim  priority  over  other  ships,  In  time  tha  observance  of  the  lanes  would  become  the  Ordinary  Practice 
of  Seammn  and  thus  subject  to  the  Collision  Regulations,  which  remain  the  only  rules  governing  maneuver.  A  ship  involved 
in  s  collision  through  disregarding  a  recommended  routs  might  have  to  explain  how  it  came  to  do  so,  but  this  does  not 
necessarily  mean  that  It  would  be  found  at  fault. 

Tne  Group's  report  was  forwarded  to  the  Maritime  Safety  Committee  of  the  Intergovernmental  Maritime  Con- 
aultatlve  Organisation.  The  Co»lttee  accepted  the  rs commendations  in  1964  and  it  waa  agreed  that  ell  member  states  of 
IMG0  ahould  advise  their  ships  to  use  the  lanes. 

In  1964  the  same  Institutes  of  Navigation  formed  a  new  Working  Group  to  study  see  lanes  for  other  congested 
European  converging  areas  where  traffic  separation  could  lead  to  the  reduction  of  collisions.  The  Group's  membership 
includes  representatives  of  carriers  in  the  United  Kingdom,  Fiance,  West  Germany,  the  Netherlands,  Norway,  and  the  United 
States,  oil  interests,  governments,  and  observers  from  IMC0,  Lloyd's,  and  the  International  Chamber  of  Shipping. 

The  Ctoup's  report  in  1966  concludes  that  the  most  effective  and  simple  method  of  traffic  separation  is  the 
establishment  of  offehort  safety  sonca  near  points  of  convergence.  These  eonea  would  generally  be  two  miles  wide  et.d 
twelve  miles  long,  parallel  to  the  main  flow  of  traffic,  which  is  to  keep  them  to  port.  The  Croup's  report  recommend* 
■spsratlon  safety  tones  in  the  following  areas:  Baltic,  "o  th  ^ea,  Dover  Strait  Coastal  areas,  and  the  English  Channel 
to  Gibraltar. 


Th*  North  See  proposal  is  of  interest  because  of  th*  oil  rig  problem.  In  essence  it  provides  for  the  ulti¬ 
mate  division  of  the  main  North  Sea  traffic  into  two  lanes  three  silts  wide  separated  by  a  cwo-aai le-vld*  safety  rone  ard 
a  somewhat  complex  p]  vi  for  traffic  separation  in  the  approaches  to  the  Jsde/Weser  and  Elht. 
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The  Croup1!  report  has  been  emitted  to  1HC0  for  consideration  by  Its  Maritime  Safety  Comatlttee.  Much  work 
remains  to  be  done  In  seeing  to  fruition  the  etudies  of  the  two  Working  Groups  and  In  other  Miters  such  as  Mlntalnlng 
contact  with  oil  lntereata  regarding  the  placing  of  oil  rig*  and  similar  Installation# .  To  do  thla  a  permanent  Inter* 
national  body  is  now  being  formed. ? 

Collision!  off  the  Atlantic  and  Pacific  coaaca  of  the  United  States  have  raised  the  desirability  of  traffic 
separation  lanes  at  the  approaches  of  the  larger  United  States  porta.  Committees  to  study  tea  lanes  for  New  York  and 
Philadelphia  ware  appointed  by  the  Coast  Guard  In  1965.  The  committees  included  representatives  of  the  Coast  Guard,  Corps 
of  Engineers,  Coast  and  Csodetlc  Survey,  American  Merchant  Marine  Institute,  and  local  marina  groups  such  as  the  Sandy 
Hook  Pilots.  Similar  study  groups  are  to  be  convened  under  the  District  Coast  Guard  Commander*  at  Boston,  Norfolk  and 
Miami  with  a  view  of  possible  establishment  of  tea  line*  for  congested  port  areas  within  those  districts,  Such  a  atudy 
has  tesn  concluded  for  San  Francisco;  othar  Vast  Coast  ports  art  under  eons Ida rat ion. 


In  January;  1967,  the  Coast  Guard  announced  implementation  of  the  recommendations  of  the  New  York  and  Philadel¬ 
phia  coMitteea  for  the  establishment  of  traffic  eeparsclon  lane*  for  those  porta.  The  New  York  sea  lane  ays  cam  consists 
of  three  seta  of  shipping  lanes  leading  to  and  from  the  entrance  to  New  York  Harbor.  Each  set  of  lanea  has  one  Inward  and 
one  outward  bound  lane  separated  by  a  safety  buffer  tone.  The  lanes  fan  out  from  the  circiaference  of  a  seven-mils  radius 
circle  established  around  the  A*£ro«e  Light  Station  at  the  entrance  to  New  York  Harbor.  One  esc,  for  use  of  North  Atlan¬ 
tic  traffic,  extends  due  east  to  Nantucket  Lightship;  a  second  set  southwesterly  for  South  America,  Africa  and  West  Indies 
trade;  and  a  third  eat  due  south,  for  Atlantic  coastal  shipping.  The  inwerd  and  outward  botsid  lanes  of  each  eet  taper 
from  *  maxima  width  of  five  all**  tc  a  minimum  of  one  milt  at  the  Ambrose  Light  circle.  The  safety  sons*  taper  from 

me  mile  width  over  the  earns  distance  (as*  Figure  1).  The  New  York  sea  lanea  hate  bean  printed  on 
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The  following  note  is  printed  in  the  margin  of  the  charts: 
"  SEA  LANES 


The  aea  lanes  overprinted  on  this  chart  are  RECOWENDED  for  use  by 
all  vessels  travelling  between  the  points  involved.  They  have  been 
designed  to  aid  in  the  prevention  of  collisions  at  the  approaches  to 
major  harbors,  but  are  not  intended  in  any  way  to  Supersede  or  alter 
the  applicable  rules  of  the  road.  Puffer  xones  are  Intended  to  sep¬ 
arate  aea  lanea  and  to  be  free  of  ship  traffic,  and  should  not  be  used 
except  for  crossing  purposes.  When  crossing  sea  lanea  and  buffer  tones, 
use  extreme  caution." 

(2)  fairway a  through  Gulf  of  Mexico  Oilfields:  In  the  early  dsys  of  oil  exploration  in  the  Gulf  in  the  lata  1940*a  no  one 
could  know  where  wells  would  ultimately  be  established  or  how  extensive  they  would  be.  The  existence  end  extent  of  oil 
reservoirs  could  become  known  only  gradually  through  exploration  and  development  over  the  veers.  H<m#ever,  it  soon  became 
clear  to  the  shipping  Industry  that  In  order  to  prevent  ur.due  Interference  wtth  navigation,  shipping  lanea  would  have  to 
be  preserved  through  the  rapidly  expanding  Gulf  oil  fields.  It  took  the  problem  to  the  Army  Corps  of  Engineers  because  of 
the  Corp's  responslbt llty  for  the  licensing  of  obstructions  to  navigation  in  the  territorial  sea.  The  Corps  of  Engineers, 
In  consultation  with  other  Interested  governmental  agencies  end  tha  oil  Industry,  agreed  that  Install stlons  should  not  be 
allowed  In  agreed-upon  lanes  and  anchorages.  In  1953  the  Outer  Continental  Shelf  Lands  Act  extended  the  Corp's  authority 
'n  this  regard  beyond  the  territorial  aea.  In  1954  the  sea  laoe — or  fairways- -program  was  begum. 


From  the  very  beginning  of  the  fairways  program  there  was  complete  cooperation  between  the  shipping  industry, 
the  oil  industry  and  government  in  locating  and  relocating  the  falrvaya.  The  fairways  program  in  its  early  years  was  con¬ 
ceived  of  as  primarily  a  defensive  messure.  Shipping  would  not  necesssrlly  use  the  fairways  exclusively.  It  was  under¬ 
stood  between  the  oil  and  shipping  Industries  that  if  no  oil  was  found  alongside  a  fairway  and  it  was  dealred  to  drill  in 
a  fairway,  the  shipping  industry  would  be  amenable  to  shifting  the  fairway.  There  was  no  thought  of  charting  tha  fairways. 


By  the  early  1960's,  it  had  become  clear  that  merely  reserving  the  falrvaya  space,  charting  the  oil  installa¬ 
tions  and  publishing  their  location  in  the  "Notice  to  Mariners"  was  not  sufficient.  Although  fairways  had  been  in  exist¬ 
ence  since  1954,  some  Mrinert  tended  to  disregard  them,  perhapa  sometimes  through  reluctance  to  alter  time-honored 
routes;  but  more  often  because  of  uaavareness  of  their  location.  Instances  of  collision,  near-colllslon  and  navigation 
delays  continued  to  multiply.  Maxima  benefits  from  the  fairways  could  only  be  achieved  by  marking  them  on  the  charts 
actually  used  by  mariner*. 

In  mld-1962  the  Corps  of  Engineers  proposed  to  the  Interested  governmental  agencies  that  the  fairways  and 
anchorages  be  shown  on  the  nautical  charts  prepared  and  issued  by  the  Coast  and  Geodetic  Survey. 


In  April,  1961,  a  conference  of  federal  and  state  government  officials  In  New  Orleans  gave  further  coaalders- 
tlon  to  the  problem*  attendant  upon  charting  the  fairways;  it  vaa  decided  the  time  had  come  to  call  a  conference  to 
obtain  the  views  of  the  shipping  and  oil  industries. 


o 

This  Information  la  largely  baaed  on  H.  w.  Richey,  "The  Separation  of  Iraffic  at  Sea,”  19  Journal  of  the  Institute  of 
Navigation  (Great  Britain)  (October,  1966),  pp.  411-35. 
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The  conference  wae  held  In  June,  196 \  at  the  headquarter#  of  the  Any  Engineer*  Dlatrlct  in  New  Orleans,  Ita 
purpoae  wae  to  determine  what  could  be  done  by  federal  and  state  government  agencies  to  foster  safe  navigation  and  at  the 
sane  time  promote  optimum  development  of  natural  resources  of  the  continental  shelf,  There  was  a  complete  and  unres¬ 
trained  exchange  of  ideas  regarding  theae  conflicting  objectives,  with  particular  reference  to  aids  to  navigation,  use  of 
fairways,  location  of  fairways,  width  of  fairways,  length  of  fairways,  marking  of  fairways,  permanence  of  fairways  and  the 
need  and  means  of  charting  fairways. 

The  conference  of  June,  196%  revealed  a  significant  shift  In  the  attitude  of  the  shipping  industry  regarding 
the  establishment  and  use  of  the  fairways.  When  oil  installations  first  bsgar.  to  appear  In  the  Gulf,  the  shipping  indus¬ 
try  had  wanted  the  (airways  primarily  as  a  defensive  measure.  Ten  yeere  later,  the  shipping  Industry  had  come  to  the 
position  that  in  the  Interest  of  safe  navigation  Che  falrvaya  must  be  designated  as  permanent,  must  be  marked  and  charted, 
and  that  If  this  were  done  mariners  would  use  them  voluntarily.  The  oil  industry  recognlted  the  need  for  fairways  for 
protection  of  oil  Installations  as  well  as  ships,  and  was  in  favor  of  their  being  marked  and  charted  but  was  opposed  to 
the  concept  of  permanency  of  the  fairway*  if  this  meant  they  were  to  be  Immutable, 

The  matter  of  permanency  of  the  fairways,  upon  examination,  proved  to  be  more  academic  than  real.  From  the 
very  beginning  there  had  been  complete  cooperation  between  shipping  and  oil  interests  In  the  locating  and  relocating  of 
the  fairways.  They  had  tended  to  become  substantially  permanent  In  fact  because  over  a  ten-year  period  there  had  been 
need  for  only  two  or  three  changes,  which  had  been  readily  agreed  upon.  The  consensus  of  the  meeting  of  June,  196%  was 
that  the  fairways  and  anchorages  would  remain  In  principle  subject  to  modi f icatlon  but  only  after  due  notification  and 
consideration  of  the  views  of  all  Interested  parties. 

Consensus  waa  also  readily  achieved  upon  the  next  moat  important  matter,  that  of  the  width  of  the  fairways. 
From  the  navigator's  viewpoint,  the  desirable  width  of  a  fairway  related  in  some  degree  to  the  type  and  completeness 
of  the  channel  marking  and  aids  to  navigation.  In  general,  a  tvo-alle  wide  fairway  is  adequate.  From  the  oil  producer's 
viewpoint,  the  desirable  width  of  a  fairway  la  related  in  some  degree  to  the  technological  capability  of  directional 
drilling  for  different  objective  depths  and  purposes;  the  greater  the  width  of  a  fairway  the  greater  la  the  financial  bur¬ 
den  of  developing  the  resources.  A  fairway  width  of  more  than  two  miles  substantially  eliminates  the  availability  of  any 
underlying  resources.  Once  a  fairway  is  established,  It  Is  easier  to  try  directional  drilling  than  It  Is  to  move  the 
fal  rw«y , 


With  regard  to  the  length  and  marking  of  fairways,  consensus  was  readily  echlevwd  that  each  fairway  must  be 
considered  separately  because  each  presents  its  own  particular  problem,  the  factors  being  the  draft  of  ships,  the  amoiartt 
of  traffic  involved,  the  degree  of  congestion  of  the  Ins  tall atlona  and  the  seaward  limits  of  oil  activity. 

Finally,  it  was  felt  that  it  would  be  unnecessary  and  undesirable  to  attempt  to  require  that  ship*  must  use 
the  fairways.  In  bad  weather  it  night  be  Impossible  to  keep  a  ship  within  a  fairway.  If  the  safety  of  the  ehlp  was  In¬ 
volved,  it  might  be  undesirable  to  keep  a  ship  within  a  fairway.  This  should  be  within  the  Master's  Judgment  depending 
upon  the  cltcumatancea.  The  consensu*  was  that  if  the  fairways  were  charted  prudent  mariner*  would  normally  use  them. 

In  the  event  of  a  collision  outside  a  fairway  it  is  likely  the  courts  and  the  Coast  Guard  Marine  Boards  of  Investigation 
will  recognise  the  fairways  as  they  have  recognized  the  concept  of  shipping  lanes  on  the  Great  Like*. 

By  November,  196%  the  final  administrative  details  were  worked  out  for  foruali* ing ,  publicliing  and  charting 
the  fairways  and  anchorage  areae  at  entrance*  to  porta.  The  fairway*  are  known  officially  aa  "Shipping  Safety  Fairways 
and  Anchorage  Areas,  Gulf  of  Mexico."  The  fairway*  and  anchorages  are  shown  on  nautical  charts  prepared  by  the  Coaat  and 
Geodetic  Survey.  The  overall  area  covered  by  the  charts  extends  from  Charlotte  Harbor  on  the  Florida  Gulf  Coaat  to 
Brasos  Santiago  on  the  Texas  coast  near  the  Mexican  border.  The  first  charts  to  show  the  falrvaya  and  anchorages  (C4GS 
Nautical  Charts  1115  and  1116)  were  issued  in  January,  1966,  (see  Figure  2)  and  cover  the  Culf  coast  from  Port  St.  Joe, 
Florida,  to  Galveston,  Texaa. 

The  charts  have  this  explanatory  note: 

"Shipping  Safety  Fairways,  shown  by  solid  magenta  lines 
established  from  Corps  of  Engineers  coordinate  positions, 
are  areas  wherein  the  I>epartment  of  the  Army  has  granted 
no  permits  for  structures  pursuant  to  33  U.S.C.  403  end 
43  U.S.C.  1333  <f),  nor  does  It  expect  to  do  so.  This 
reservation  Is  subject  to  modification,  but  only  after 
due  notification  and  consideration  of  the  views  of  interested 
parties,  and  advance  publication  of  any  adverse  determina¬ 
tion.  Caution  should  be  exercised  when  approaching  or  navi¬ 
gating  theae  fairways.11 

Off  leal  notice  of  the  fairways  and  anchorages  came  Into  full  force  and  effect  thirty  days  after  publication  in  the  Feder¬ 
al  Register  on  25  January  1966.  Copies  of  the  notice  were  sent  to  all  known  Interested  parties  and  were  alto  posted  at 
post  offices  and  other  public  places. 

For  the  past  two  yaats  Fairways  Subcommittees  of  the  American  Merchant  Marine  Institute  (representing  the 
shipping  industry)  and  the  Offahore  (Operators  Coimittee  (representing  the  petroleum  industry)  have  been  jointly  discuss¬ 
ing  revisions  of  existing  fairways  and  anchorages  and  establishment  of  new  onea .  On  June  2,  1967,  theae  two  industry 
group*  announced  they  had  agreed  upon  and  submitted  to  the  corps  of  Engineers  e  joint  proposal  for  an  updated,  compre¬ 
hensive  system  of  fairways  and  anchorages  tor  the  Culf  of  Mexico.  Ine  corps  of  Engineers  was  asked  to  idopt  this  system 
aa  a  whole  and  not  in  parts. 
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An  Integral  part  of  the  joint  proposal  includes  rules  to  cover  the  following  point* : 

1.  The  Department  of  the  Army  will  grant  no  permit!  for  tha  erection  of  etructurea  In  tha 
areas  designated  aa  fairways,  since  structures  located  therein  would  constitute  obstructions 
to  navigation. 

2.  The  fairways  end  anchorage  areas  are  not  permanent  and  are  subject  to  change  after  notifi¬ 
cation  and  conaldtratlon  of  th»  views  of  Interested  parties. 

3.  There  shall  not  be  any  limit,  aa  such,  on  the  number  of  structures  which  may  be  placed  In 
an  anchor*! a  area,  provided  that  tha  canter  of  any  one  structure  shall  not  bs  less  than  two 
nautical  miles  from  the  center  of  any  other  structure  unites  attending  equipment  extends  more 
than  300  yards  from  the  center  of  the  structure.  In  which  case  the  nearest  structure  shall  not 
bt  leas  than  two  nautical  alias  from  such  equipment. 

4.  Underwater  completion  installations  In  an  anchorage  shall  bt  considered  to  be  a  structure 
and  shall  be  marked  by  an  appropriate  typa  of  lighted  buoy. 

5.  There  shall  not  be  any  restriction,  as  such,  on  the  location  of  structures  with  regard  to 
the  sea  buoy.  The  anchorage  spacing  and  fairway  requirements  will  be  the  determining  factor. 

6.  Pipelines  shall  be  permitted  In  anchorage  araaa  under  Corps  of  Engineers'  regulations  con¬ 
taining  the  following  requirements:  (a)  application  for  construction  of  a  pipeline  pasting 
through  an  anchorage  area,  including  a  description  of  the  proposed  location,  shall  be  fur¬ 
nished  the  appropriate  District  Engineer  at  least  sixty  days  prior  to  the  date  on  which 
construction  is  scheduled  to  begin;  (b)  any  pipeline  shall  be  burled  wdar  tha  anchorage 
araa  at  a  rsaaonable  depth  to  be  determined  by  the  Corps  of  Engineers  so  that  it  will  not 
constitute  a  haterd  to  navigation;  (c)  tha  Corps  of  Engineers  shell  submit  the  pipeline  loca¬ 
tion  information  to  tha  proper  government  agencies  so  that  the  pipelines  may  be  shown  on 
appropriate  navigation  charts. 

7.  Upon  proper  application  and  when  a  permit  la  Issued,  pipelines  shell  be  permitted  to  cross 
fairways  and  shall  be  burled  under  fairways  st  a  depth  determined  by  the  Corps  of  Engineers 
in  those  cases  where  the  pipelines  would  constitute  a  hazard  ro  navigation  If  they  were  not 
so  burled. 
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Wiatlnghouae  Electric  Company 
fteltlmor*,  Maryland 

Two  of  our  speakers  cm  Monday  made  reference  to  an  incompatabll 1 ty  between  acience  and  the  law,  and  I  an 
surprised  that  no  one  dleputad  It  whan  one  of  thaw  eald  that  actance  haa  an  appetite  for  change  whereas  the  Law  la  con¬ 
cerned  with  the  maintenance  of  stability.  TMe  rasurk  could  ba  daicrlbad  a*  a  vary  raatrlctlva  way  of  looking  at  the 
law  and  a  very  romantic  way  of  describing  eclenc*.  I  u  aure  we  all  realist  '  that  In  treating  an  environment  that  la  un¬ 
der  considerable  aaaault  by  developmental ly-of ientad  technology.  It  mu#t  be  the  concern  of  the  lew  to  participate  in  the 
dynamics  of  creating  new  stabilities  in  an  operational  mode  of  change,  and  that  in  so  doing  the  law  acta  In  a  vary  un- 
preaarvativs  way.  And  1  think  we  should  also  raellie  that  despite  technology*#  appetite  for  change,  science — belnp  more 
descriptive  than  a  normative  aatabllahment — la  concerned  with  perceiving  and  describing  change  within  the  context  of  the 
stability  of  natural  systems. 

Ocean  science,  being  all  of  science  when  done  In  the  ocean,  la  no  different  in  epite  of  Its  very  frontler- 
llke  posture.  Indeed,  If  there  La  any  lncceipatablllty  at  all,  it  teems  to  me  it  la  the  product  of  mutual  Ignorance 
rather  than  differential  modes  and  it  la  thla  ignorance  that  1  would  like  to  sake  the  focua  of  a  few  remark#  on  conflicts 
of  ua*. 


Another  speaker  on  Monday,  who  la  our  moderator  this  morning,  made  reference  to  the  relative  clarities 
with  vhleh  we  perceive  our  goala  for  making  eoclol  aanae  out  of  ocean  technology,  and  of  the  need  for  new  problem¬ 
solving  techniques  and  approaches.  It  teems  to  me  that  he  has  located  the  core  of  our  Ignorance;  for  we  are  at  that 
developmental  atage  where  we  can  articulate  fairly  well  tables  of  resources  and  table#  of  strategic  requirements,  but 
where  wa  cannot  create  a  consensus  regarding  how  we  are  going  to  bring  the  first  to  baar  upon  the  second.  Let  alone 
define  our  goals,  we  have  not  even  clearly  defined  our  motives  and  our  methods.  Our  resultant  knowledge  I  believe  la  as 
incomplete  as  our  research,  and  wa  have  not  yet  said,  or  let  be  said  for  ua ,  whether  we  shall  manage  the  oceana  with  some 
kind  of  apollonian  clarity  or  assault  it  with  some  sort  of  Industrial  dlonyalan  force. 

Deep  inside  I  think  we  all  suspect  that  puhllc  planning  le  doomed  to  failure,  but  as  proprietors  of  a 
pristine  environment  we  pray  to  be  the  first  man  not  to  repeat  tha  mistake#  everyone  else  haa  haen  repeating  throughout 
human  history.  A  serious  question  arises  as  to  whether  the  absence  of  rational  utilisation  is  Indeed  a  mistake,  or  et 
least  whether  such  scheme a  are  efficient.  Furthermore  we  lack  the  kind  of  clearly  and  publicly  demonstrable  challenge 
that  la  contained  within  one  symbol,  one  moment  of  truth,  aueh  ea  was  used  by  the  space  people.  And,  thanks  to  tha 
system  of  checks  and  balance! ,  wa  can't  seem  to  agree  whether  to  develop  the  ocean  for  tha  moat  baalc  of  humanitarian 
purpose*.  Our  problems  and  our  failures  to  be  lucid  about  our  use  of  the  ocean  seem  to  reflect  the  disparities  of  theory 
and  practice  that  run  throughout  the  entire  decision-making  argvaaent  of  ths  century.  In  part,  1  think,  this  la  the  re¬ 
sult  of  having  bitten  off  considerably  more  than  we  could  swallow  and,  In  another  aenae,  it  Is  the  result  of  our  having 
become  too  provincial  about  the  71  par  cent  of  the  earth'*  surface  we  concern  oureelvee  with.  I  mean  by  thia  that  when 
we  began  to  sell  tha  ocean  and  ourselves  to  the  rest  of  the  world,  w«  triad  to  sell  the  whole  encyclopedia,  and  I  «m 
still  hearing  ■peathea  that  sound  like  dictionaries  on  every  conceivable  use  of  the  world  ocean. 

I  also  mean  that  many  cf  ua  in  taking  the  plunge  have  tended  to  overlook  those  non-ocean  developments  and 
ways  that  may  batter  serve  the  planet  than  w«  can.  Now  Mid  thla  kind  of  confusion  I  think  that  we  can  build  an  infinite 

m»btr  of  models  for  ocean  uae  and  derive  an  Infinite  nimber  of  potential  conflicts  of  use,  most  of  which  are  quite  use¬ 
less  except  in  debate.  1  think  it  la  well  time  that  social  scientist*  forsook  this  debate,  which  I  fear  we  have  been 

enjoying  entirely  too  much ,  and  settled  down  to  the  priesthood  of  becoming  useful.  In  the  interest  of  seeing  my  own  pro¬ 

fession  perform  Chle  practical  service  I  tould  like  to  suggest  a  few  things  that  deserve  study  if  we  are  to  arrive  at  an 
understanding  of  priorities  of  use,  or  what  1  would  Ilka  to  call  "predictable  irrational ltlea . "  In  short,  If  we  arc  to 
provide  predictions  of  ocean  uae  that  are  likely  to  come  true,  and  resolutions  that  are  more  than  facile,  we  must  become 
very  attentive  and  rathar  active  participant?  in  the  process  of  technological  decision  making. 

Markets,  whether  they  are  consumer  or  synthetic,  frequently  seek  path*  of  least  resistance,  which  might  be 
described  somewhat  more  academically  In  sociological  terms  aa  paths  requiring  least  adjustment  of  symbolic  lntra- 
atructural  and  hablt-flxatlon  In  the  selection  from  maong  alternatives.  We  should  subject  the  alternatives  presently  at 
hand  for  ocean  use  to  a  thorough  analysis  of  these  social  adjustments.  In  ao  doing,  we  will  learn  a  good  deal  about  what 
la  likely  to  ba  done  with  success.  Luring  the  past  year  I  think  I  have  heard  at  least  two  dotsn  new  ways  of  removing 
protein  from  the  ocean,  ranging  from  the  very  reasonable  on  the  one  hand  to  the  mickey  mouse  on  the  other.  These  method# 

have  been  to  divergent  In  their  approach  that  each  would  create  a  eerlee  of  distinct  conflicts  unlike  the  other.  To  the 

curve  of  scientific  rationality  l  try  to  add  a  second  curve  Indicating  degree  of  adjustment  required  within  the  society 
if  this  method  were  applied,  and  then  to  select  likely  approaches  for  Investment.  Soam  of  the  most  reasonable  approaches 
era  eliminated  immediately  or  deferred  until  some  other  adjustments  can  be  made  by  non-related  events. 

The  second  thing  we  should  study  la  the  behavioral  nature  of  social  unite.  These  social  unite,  of  course, 

range  from  Individual  units  to  government,  when  they  are  faced  with  obvious  conflicts  before  the  national  or  entrepre¬ 

neurial  fact. 


Thirdly,  I  think  we  should  totally  reexamine  our  structure  of  treaties,  agreements,  obligations,  and  poli¬ 
cies  to  define  for  total  ocean  development  what  we  can  or  cannot  do,  and  how  we  are  going  about  creating  restrictions  on 
our  own  exploitative  activities  for  strategic  end  diplomatic  ramsons.  In  such  an  analysis  treatise  relating  to  fisheries 
would  have  to  be  correlated ;  for  example,  with  policies  related  tc  pollutant*. 

Fourth,  we  snould  reconstruct  our  resource  tables  threa-dlmereionally  to  discover  whet  precise  efficien¬ 
cies  apply  to  environmental  alternative*  for  economic  uae.  And  we  ahould  add  to  this  those  cultural  analyses  known  ea 
marketing  surveys,  since  we  all  know  that  there  are  some  very  good  things  that  you  can't  give  away. 
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Finally,  we  should  posit  hov  we  intend  to  uee  the  mass  media  to  create  priorities  and  favorable  climates 
for  one  or  more  alternatives  to  ocean  use.  Ir.  all  Instances  I  would  stress  that  we  Must  consider  total  possible  uss  of 
the  ocean  and  its  resources.  Most  of  these  ha /e  been  described  at  thin  conference \  two  of  them,  pollution  and  recreation, 

have  received  very  little  attention.  Given  this  sort  of  information,  the  legal  profession  at  least  can  decide  which  tech¬ 

nologies  to  investigate  for  the  conflicts  they  will  create  if  pursued  simultaneously  and  what  aorta  of  agreement*  and  or- 
ganiaatlone  may  beat  serve  the  state  of  af/air*  that  '■  to  come.  It  ie  hardly  possible  to  ronstruct  s  problem-solving 
methodology  in  the  absence  of  this  kind  of  knowledge  of  technological  specified  and  time  frame.  The  question  of  lagal 
and  diplomatic  lead  time  brings  me  to  one  final  point  which  stresses  the  requirement  for  the  eoclel  scientist  and  the  nor¬ 
mative  lawyer  to  become  Intimate  with  the  technology.  Once  wc  know  which  alternatives  are  going  to  be  puraued  we  must 

also  know  by  what  mode  they  will  be  pursued.  To  give  a  very  simple  e.-wpie:  whether  an  operation  la  to  be  manned  or 
unmanned  In  the  ocean  ie  quite  important  since  manned  technology  on  the  continental  ahelvee  will  Introduce  a  different  act 
of  d  1  f f Ic.ul t ies  and  requirements  for  protection.  If  It  la  going  to  be  manned  then  we  have  to  know  hov  the  man  la  con¬ 
tainerized  and  what  his  mobility  within  that  manned  situation  is. 

It  remains  that  we  are  faced  with  the  incongruity  chat  most  of  ua  In  lav  and  social  sciences  who  treat  the 
ocean  environment  have  almost  no  familiarity  with  It.  We  are  very  mu<h  like  Ur.  Shepherd  before  he  sew  Scrlppe  Canyon. 

In  terms  of  the  academic  community  edict  of  "publish  or  perish,"  I  think  the  situation  in  our  case  Slight  be  "die  or  per¬ 
ish.  : 
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I  would  like  first  to  thank  the  chairman  *nd  the  other  directors  of  the  Law  of  the  Sts  Institute  for  extend¬ 
ing  ms  the  privilege  of  participating  in  this  panel  discussion.  Secondly,  I  would  like  to  dlaclsim  any  of  the  opinions 
1  exp less  today  a a  necessarily  representing  those  of  Ocean  Systems,  Inc.,  or  any  other  person  for  whom  Z  have  performed 
consultative  services. 

There  has  been  such  discussion  at  this  conference  of  economic  rent  and  how  the  world's  nations  should  avoid 
all  future  conflicts  and  instead  cooperate  In  order  to  Jointly  maxlmlxe  the  economic  rent  derivable  fro*  the  oceans.  The 
subject  I  would  like  to  discuss  today  In  a  way  concerns  rent.  More  specifically  it  relates  to  the  efforts  of  individuals 
who  hev*  appeared  to  be  opposed  to  the  idea  of  affording  their  government  the  opportunity  tn  collect  a  form  or  rent — 
namely,  taxes  or  lease  fees. 

To  narrow  the  subject  of  the  discussion  even  further,  7  would  like  to  talk  about  an  individual's  standing — 
or  rlght--to  n.ua*tion  United  States  admlnlstrstive  Jurisdiction  over  continental  shelf  areas.  Thie  question  arlaes  when 
Individuals  conduct  cosmercisl  operations  on  the  ocean  bottom  in  an  area  they  think  is  beyond  the  sovereign  reac.i  or 
authority  of  the  coastal  nation.  But  *uch  tc  their  dismay  the  coastal  national  tells  the  individuals  to  clear  out  because 
they  have  no  lease  to  use  that  particular  part  of  the  ocean  bottom  and  the  Individuals  respond  by  declaring  that  the  par¬ 
ticular  part  of  the  ocean  bottom  on  which  they  are  operating  belongs  to  them  and  the  coastal  state  has  no  authority  to 
kick  them  off. 

Only  recently  have  there  been  Instances  In  which  individual  entrepreneurs,  who  without  bothering  to  obtain  s 
lease  or  other  appropriate  authority,  have  traveled  out  to  sea  beyond  the  three  mile  Halt  of  the  United  States  territor¬ 
ial  sea  and  begun  construction  projects  on  the  geological  continental  shelf. 

One  of  these  projects  was  conducted  by  \cme  General  Contractors,  Inc.  The  corporation  conducted  dredging  and 
filling  operations  on  Trltssph  Reef,  which  is  located  approximately  fifteen  alles  southeast  of  Dade  County,  Florida.  The 
operations  were  conducted  by  Acme  despite  the  denial  by  the  Army  Corps  of  Engineers  of  the  corporation's  application  for 
a  permit  to  construct  an  artificial  Island* 

Tht  apparent  purpose  for  Acme's  creating  the  artificial  Island  was  to  erect  thereon  a  gambling  casino.  Hr. 
Louis  H.  Ray,  Acme's  president,  however,  alleged  in  federal  injunction  proceedings  that  his  only  purpose  was  to  build  and 
operate  a  ship's  servicing  atuie.2 

The  evidence  snowed  that  Triiaph  Reef  Is  heavily  fished  by  commercial  as  well  as  sports  fishermen  and  that  the 
waters  over  and  around  It  are  extensively  navigated  by  both  commercial  and  pleasure  craft.  Furthermore  it  v*s  ah<x/n  that 
this  area  has  bssn  one  of  research  hy  countless  marine  biologists. 

Acme,  in  the  injunction  proceeding*,  denied  that  the  court  had  Jurisdiction  of  the  subject  matter,  namely  the 

rssf.  The  court,  agreeing  with  the  governs*nt's  allegations  declared  that  it  had  jurisdiction  over  the  parties  to,  and 

tha  subject  matter  of  ths  cause.-*  The  court  further  declared  that  the  authority  of  the  Secretary  of  the  Army  to  prevent 
obstruction  to  navigation  in  navigable  waters  of  the  United  States,  by  federal  statute,  is  extended  to  artificial  islands 
and  fixed  structures  of  the  outer  continental  shelf*  and  that  the  irrepsrable  damage  to  the  area  and  the  defiance  by  the 
defendants  of  ths  exarclscd  authority  of  the  Corps  of  Engineers  justified  the  Issuance  of  ■  preliminary  Injunction.  Ac¬ 
cordingly,  the  preliminary  injunction  was  ordered. 

It  Is  lntsrcstlnp,  to  note  that  the  Atlantis  Development  Corporation,  Ltd.,  a  Bahamian  company,  petitioned  to 
intervena  in  the  Key  CSS'*,  Atlantis  had  similar  plar.t  to  develop  a  rtaurt  on  lrlisaph  keef  and  sought,  by  Intervening,  to 

quiet  title  to  toe  property  it  alleged  to  own  by  right  of  discovery.  The  district  court  denied  Atlantis  the  right  to 

intervene.  Atlantis  appealed.^ 

Surprisingly  enough  Atlantis  won  the  right  to  intervene,  but  the  circuit  court,  choosing  net  to  decide  the 
question  of  title,  remanded  the  case  to  the  trial  court,  Tht  victory  for  Atlantis  was  considered  a  real  upset  by  the 


*  Sec  3  Geomarl ne  Technology.  2,  pp,  9-12,  February,  1967. 

2 

See  United  States  v.  key ,  No.  66-2/1  Civ. ,  United  States  District  Court  for  the  Southexn  District  of  Plorlda,  memorandum 
opinion  filed  April  21,  1966. 

3  S.«  *3  use  11333(b)  (2)  U9S3);  *3  USC  1113/  (1953). 

*  S*«  33  USC  1403  (1699)  ,nd  43  USC  11333(F)  (1953) 

3  S.«  AtlgUI,  Development  Corporation,  Ltd,  v.  Unit.,  Stite,  ■  Wo.  22,  956, C. A.  5,  filed  June  12,  1967  ;  reviewed  In 
35  L.W.  2754. 
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government.  The  government ’ a  position  in  the  Appellee*  proceeding  vis  that  In  order  for  the  court  to  have  Jurisdiction, 
the  reef  area  involved  would  necessarily  have  to  be  a  part  of  the  United  States  outer  continental  shelf  and  thus  Atlantia 

would  h*ve  no  esse;  or  alternatively,  if  the  reef  area  Involved  were  not  part  Of  the  shelf,  then  the  court  would  haw*  no  j 

Jurisdiction  ,co  haar  the  case  or  quiet  title. 

The  court  skirted  the  government's  argument  by  rslylng  In  psrt  on  a  rule  of  federal  procedure  which  sllowed 
Intervention  of  right  (rule  24(a)  FRCP).  The  rule  stipulates  that  the  applicant  has  a  right  to  Intervene  whan  it  "dale* 
an  Interest  relating  to  the  property .. .which  la  the  subject  of  the  action  and  (the  party]  l*.  so  situated  that  the  dia- 
poeitlon  of  the  action  may  as  a  practical  natter  Impair  or  impede  hie  ability  to  protect  Chet  interest/'  i. 

The  two  "A'a,"  Acme  and  Atlantia,  more  recently  have  been  upstaged  by  another  "A"  on  the  veet  coaat.  An  even  | 

more  imaginative  undertaking  involved  the  attempted  creation  In  the  Pacific  Ocean  by  a  differant  group  of  sntrspreneun ,  U 

of  a  new  nation  called  "Abalonla."  Cortes  Bank,  a  submerged  geological  structure  located  approximately  110  alias  veet  of  i 

San  Diego,  California,  was  to  give  birth  to  thle  so-called  new  nation.  This  ares  spparently  la  rich  In  sbalone  and  lob*  f 

ster  and  to  a  large  extent  remains  unexplolted.  The  purported  plan  of  Abalonls's  creators  was  to  build  a  "tax  free- 
sovereign”  processing  plant  on  the  bank  and  uae  divers  to  harvest  the  abelone  and  lobster.  The  "nation  builders"  ob-  5 

tained  a  366-foot  World  War  II  troop  ship  (the  S.S.  Jalisco,  which  had  been  reinforced  with  concrete)  and  towed  It  out  to 
Cortes  Bank.  There  they  moored  It  and  opened  the  sea  cocks,  intending  to  sink  the  ship  In  an  area  only  two  fathoms  deep. 

In  theory  the  engineering  idea  was  a  good  one,  but  in  actuality  unanticipated  rough  aeaa  snapped  one  of  the  mooring  lines 
and  the  ship  was  dragged  to  deeper  water.  As  if  losing  money  on  the  venture  ware  not  trouble  enough,  the  enterprising  z 

group  apparently  has  been  threatened  by  the  United  States  government  with  prosecution  for  cresting  an  obstruction  to  navi¬ 
gation.  5 

i 

As a wing ,  for  the  sake  of  discussion,  thst  the  Abalonla  Incident  gets  to  court,  it  would  not  be  Improbable  ? 

that  Abalonla'a  attorneys  will  allege,  a a  did  thoae  of  Acme,  that  the  court  has  no  Jurisdiction  over  the  subject  matter. 

For  the  court  ro  have  Jurisdiction  the  government  would  need  to  prove  that  the  area  of  Cortes  Bank  In  dlsputa  was  part  of  i 

the  outer  continental  shelf. ? 

The  Interior  Department,  which  is  responsible  for  leasing  the  United  States  outer  continental  shelf,  appears 
to  be  absolutely  convinced  that  Cortes  Bank  is  legally  part  of  the  outer  shelf  because  It  offered  to  lease  this  area  by 
publishing  appropriate  notice  in  the  Federal  Register  on  December  20,  1966.  Such  publication,  according  to  Interior 
Department  administrative  practice,  constitutes  official  as step Cion  of  jurisdiction  over  an  ocean  bottom  a*<*«  under  the 
authority  of  the  Outer  Continental  Shelf  Lands  Act  of  1953.^ 

Should  the  government  sufficiently  establish  that  the  area  in  dispute  is  outer  continental  shelf,  then  it 
necessarily  follows,  as  a  matter  of  law,  that  the  Secretary  of  the  Army  haa  authority  to  prevent  obstruction  to  naviga¬ 
tion  caused  by  fixed  structures  located  thereon.  0 

The  government  could  additionally  rely  on  treaty  law  to  support  its  case.  It  could  argue  that  Cortes  Bank  Is 
part  of  the  United  States  continental  shelf  a a  defined  by  the  1958  Geneva  Shelf  Convention,  aa  Cortes  Bank  la  locatad  In 
an  ares  "where  the  depth  of  superjacent  watera  admits  of  exploitation  of  natural  resources. ... "U  If  lobsters  and/or 
aba Ion*  are  within  the  definition  of  the  natural  resources  of  the  shelf,  according  to  the  terms  of  the  convention,  and 
are  exploitable  on  Cortex  Bank,  then  the  area,  arguably,  is  psrt  of  the  United  States  continental  shelf.13 

Regardless  of  whether  the  Abalonla  case  ever  gets  to  court,  the  Incident  Itself  raises  several  yet  unanswered 
legal  questions.  These  ere  (1)  regardless  of  the  problem  of  title  to  the  shelf  ares  Involved,  whether  or  not  a  ship 
located  on  a  reef  110  miles  out  to  ees  la  necessarily  an  obstruction  to  navigation  within  the  meaning  of  United  States 
Statutory  Law;  (2)  whether  the  group's  possible  future  re-floating,  re-alnklng  and  securely  re-snci.oring  the  S.S.  Jalisco 
to  Cortes  Bank  with  subaaquent  emplacement  at  the  ocean  surface  of  adequate  navigational  warnings  will  be  held  unlawful 


See  3  Geomarlnc  Technology,  op,  clt. 


See  43  USC  111331(a),  1333  (1953). 


8  See  31  F.R.  16629,  Map  6D 

9  See  43  USC  11334  (1953)  and  43  C.F.R.  M33GO  2(b),  3362.3  (1964). 


10  See  43  USC  11333(f)  (1953);  33  USC  *403  (1399). 


11  See  1958  Ceneva  Convention  on  the  Continental  Shelf,  T.I.A.S.  5578,  Article  1. 


13  Article  2(4)  of  the  Shelf  Convention  stipulates  that  among  the  natural  resources  of  the  shelf  is  included,  "living 
organlias  belonging  to  sedentary  species,  that  is  to  say,  organisms  which,  at  the  harvestable  state,  either  are 
irmnobile  on  or  under  the  seabed  or  are  unable  to  move  except  in  constant  physical  contact  with  the  seabed  or  sti>soll"; 
see  also  Cox,  California  Abalonea.  Family  Ha llot idee.  Fiah  Bulletin  No.  168,  Th**  Resources  Agency  of  California,  Depart¬ 
ment  of  Flah  and  Game,  1962. 
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under  the  authority  of  the  Outer  Continental  Shelf  Lands  Act;  (3)  whether  securing  a  permit  from  the  Army  Corpa  of  Engi¬ 
neers  ia  a  legal  prerequisite  to  conducting  «uwl.  -'per  at  inns ;  (4)  whether  Che  Secretery  of  the  Interior  le  required  flrat 
to  lease,  or  only  intend  to  lease  or  publish  notice  of  offer  to  lease  disputed  areas  of  the  ocean  botto*  before  the 
United  State*  can  lawfully  aiaues  jurisdiction  over  a  particular  area  the  gov#mm*"t  claims  to  be  located  within  the 
outer  continental  shelf;  and  (5)  whether  an  individual  who  asserts  e  claim  to  an  area  of  Che  ocean  bottom  beyond  the  200- 
Mtr  .*  leobeth  and  who  develops  the  area  before  the  United  States  "officially"  aasuees  jurisdiction  over  it  by  publishing 
In  the  Federal  teglater  notlca  of  offer  to  lease,  will  be  affordad  tax-free  ownership  rights  of  any  nature  such  as  are 
afforded  formal  recognition  by  the  United  States  government,  Including  its  federal  judicial  system? 

Taking  Into  cons lderat lor.  currant  United  States  policy  ragardlng  continental  shelf  areas,  the  answer  to  many 
of  the  above  questions  might  well  be  decided  In  e  manner  unfavorable  to  present  and  future  "Abalonie"  creators.  The  so- 
called  "public  Interest"  as  determined  by  various  agencies  of  the  United  States  government  will  most  likely  'heat  be  sat¬ 
isfied"  by  a  continuation  of  s  public  lands  designation  of  ocean  bottom  areas  over  any  adverse  claime  to  title  by  private 
Individuals,  even  though  such  claime  ere  purported  to  be  sovereign. 

If  the  Corpa  of  Engineers  mechanise  of  declaring  unauthorised  construction  projects  on  the  outer  continental 
shelf  as  obstructions  to  navigation  la  to  be  continued,  however,  It  eight  in  some  instances  raise  equitable  questions. 
Setting  aside  the  tax  avoidance  purpose  of  such  construction  projects,  one  Bight  justifiably  inquire  about  the  felmesB 
of  penalising  a  fisherman  who  happened  to  be  Innovative  enough  to  indefinitely  "perk"  hie  vessel  on  a  bank  where  he  la 
not  interfering  with  any  operations  being  conducted  thereon  under  a  mineral  lease,  and  not  otherwise  Interfering  with  nav¬ 
igation  In  an  established  sss  lace;  and  allowing  a  competitor  fisherman  to  aimply  anchor  his  ship  in  the  same  ares  with¬ 
out  any  governmen tally  imposed  restrictions  whatsoever. 

In  conclusion,  there  le  yet  neither  s  United  States,  foreign,  or  international  court  decision,  nor  a  defini¬ 
tion  contained  in  a  treaty  or  a  United  States  statute  which  in  specific  terms  designates  the  precise  seaward  limit  of  the 
legal  continental  shelf  In  areas  where  the  ocean  depths  considerably  exceed  200  meters.  Thus,  in  relying  cn  the  develop¬ 
ing  leasing  practices  of  coastal  nations,  particularly  those  of  the  United  States,  It  would  seen  aound  to  conclude  that 
presently  any  fortune  hunter  ocean  miner  who  decides  to  etake  e  claim  to  a  section  of  the  see  bed  on  hla  own  personal 
authority  and  without  the  official  approval  of  the  nearest  coastal  state,  had  better  travel  literally  hundreds  end  hun¬ 
dreds  of  alias  to  see  before  he  coeoeencee  his  operation.  But  even  if  he  la  lucky  enough  to  travel  far  enough  beyond  the 
distance  that  the  nearest  coastal  nation,  at  that  time,  dare*  to  extend  lea  jurisdictional  react:,  the  fortune  hunter 
would  atill  havm  to  reckon  with  the  possibility  of  unchristian  competition  In  the  ease  area  from  other  fortune  hunters. 
Perhaps  it  In  almost  pointless  to  mention  that  the  cost  to  the  first  fortune  hunter  of  hiring  a  mercenary  navy  to  protect 
hie  neviy  claimed  property  interest  might  be  a  bit  too  burdensome. 
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Quest"  1  on :  1  wonder  If  Kr.  Griffin  would  amplify  hit  reward  concerning  these  offshore  collisions. 

Griffin:  Under  the  Outer  Continental  Shelf  Linds  Act  you  hsve  to  go  to  the  Corps  of  Engineers  for  a  permit  to  IrataU 
your  rig  it  s  given  point  and  they  have  already  announced  in  terms  of  coordinate  posit  lone  aress  called  fairways  in  vMch 
they  will  not  grant  a  permit  for  the  installation  of  a  rig.  These  fairways  «nd  fairway  anchorage  areae  off  the  Gulf  ^^>rta 
•re  now  barked  on  the  nautical  charts  of  the  Coast  4  Geodetic  Survey  end  they  are  narked  by  aida  to  navigation  ao  that 
really  the  only  problea  now  that  Is  unsolved  as  far  as  1  know  is  the  difficulty  that  radar  hae  to  dlatlngulah  between  a 
•e«  buoy  and  a  rig,  thus  causing  tine  delays. 

But  what  happens  If  a  ship  gets  outside  of  the  fairway  and  collides  with  an  oil  rig  or  other  type  of  ehelf  In¬ 
stallation!  There  la  no  authority  in  the  Outer  Continental  Shelf  Lands  Act  to  make  compulsory  the  use  of  these  fairways 
nor  la  there  any  Intention  to  do  ao.  The  Federal  Register  announcement  of  the  fairways  expressly  says  that  these  are 
recommended  and  not  required.  The  resaw  for  that  le  the  master's  judgment  ahould  be  the  ultlaate  factor  In  street  of 
weather  or  other  force  majeure  at  to  whether  he  should  depart  froa  the  fairway.  Also  the  history  of  shipping  lanes  on 
the  Great  Lakes,  starting  In  1911  when  the  Lake  Carriers  Association  voluntarily  put  in  upbound  and  dovnbound  lanes-- 
again  without,  any  compulsory  rules  or  etatutea  asking  aa  a  natter  of  law  there  use  required,  is  that  it  wasn't  very  long 
before  the  Admiralty  Courts  snd  the  Coast  Guard's  Boards  of  Inquiry  started  eaylng  In  effect  to  ships  that  were  In  col¬ 
lision  outside  of  marked  lanes,  "why  were  you  there?"  In  other  words,  departure  from  the  lanes  Is  relevant  to  the  ques¬ 
tion  of  fault,  snd  1  feel  certain  that  this  type  of  legal  evolution  will  take  hold  in  the  fairways  and  also  In  the  traffic 

separation  lanes  In  snd  out  of  the  ports  of  New  York,  snd  Philadelphia  through  Delaware  Bay,  which  the  Coast  Guard  an¬ 
nounced  early  this  year.  The  Lanes  ere  left  to  voluntary  use,  but  If  a  master  cannot  justify  his  departure  from  them  then 
this  will  hsve  some  bearing  on  the  ultimate  question  of  fault. 

Christy:  1  think  that  there  is  another  aspect  of  the  question  which  may  be  more  Important.  It  Is  not  so  much  the  prob¬ 
lem  of  blame,  or  fault,  as  it  is  the  additional  costs  which  hsve  to  be  incurred  by  either  the  oil  people  or  the  naviga¬ 
tion  people  to  rsduce  the  risk  of  collision.  That  is,  aa  the  oil  rlga  move  out  along  the  Gulf  Coast  and  the  fairways  are 
built,  shipping  Incurs  extra  costa  in  moving  into  and  going  through  one  of  these  fairwsya.  It  is  particularly  trua  with 
coastwise  shipping,  where  it  has  to  move  out  say  of  Galveston  and  then  through  a  fairway  snd  then  around  the  oil  rlga  and 
say  back  in  to  New  Orleans  or  some  other  port.  The  interesting  aspect  here  la  to  determine  the  relative  values  of  the 

different  uses  of  Che  area  snd  to  find  out  whether  the  economy  benefits  more  from  the  oil  that  Is  produced  or  more  from 

having  greater  freedom  of  navigation. 

Question:  Chris,  1  could  drive  to  Washington  in  a  straight  line  over  farmer's  country  if  1  wanted  to  but  1  have  to 
stick  to  highways,  which  Is  s  longer  route  than  going  straight  would  he,  snd  1  believe  that  the  shipping  Is  going  to 
have  to  suffer  some  Inconvenience,  too.  Shipping  has  had  free  access  to  the  sets  for  s  long  time;  if  we  are  going  to 
exploit  the  oceans  for  other  purposes,  shipping  must  expect  some  regulations. 

Christy:  Well,  I  don't  necessarily  agree  with  you.  T  think  that  there  may  be  advantages  in  providing  fairways  parallel 
to  the  coast  at  slight  additional  costs  to  the  oil  operations. 

Question:  But  oil  is  where  you  find  It. 

Christy:  Yea.  But  there  are  techniques,  for  example,  tor  slant-well  drilling. 

Question:  That  Is  too  much  cost  for  the  oil  producers. 

Christy:  All  right.  Maybe  it  would  be  beneficial  for  the  economy  of  the  United  States  to  have  the  cost  borne  by  the 
oil  producer  rather  than  by  the  navigator,  or  perhaps  it  may  be  the  other  way  around.  The  point  ia  we  don't  know  yat, 

Griffin:  May  I  Bay  on  this  point  that  the  location  of  these  fairways  was  agreed  upon  by  the  oil  industry's  Offshore 
Operators  Comic  tee  and  by  the  American  Herchant  Marine  Institute  and  then  they  went  jointly  to  the  Corps  of  Engineers 
and  said  here  are  the  places  where  we  want  fairways  snd  wc  agree  that  they  can  be  moved  If  we  don't  find  oil  alongside 
e  fairway  and  slant  drilling  is  not  feasible  in  a  given  situation.  So  this  is  a  cooperative  Industry  type  of  arrange- 
sent . 

Question  (for  Mr.  Stang) :  Why  did  the  Trlwph  Reef  case  stop  at  the  preliminary  injunction  stage?  Secondly,  1  assume 
that  these  were  United  States  nationals  in  the  TrLvaph  Reef  case  and  the  Abalonla  situation;  if  they  were  not  what  court 
would  have  jurisdiction  o/er  the  people  Involved  snd,  aaa\alng  that  a  court  •tirntei  jurisdiction,  how  do  you  propose  to 
enforce  court  decrees  with  foreign  nationals? 

Stang:  The  reason  that  the  Injunction  in  the  Trltmph  Reef  case  was  a  preliminary  injection  end  that  there  has  been  no 
further  adjudication  with  respect  to  Hr.  Ray  and  his  use  of  Triumph  Reef  Is  that  there  was  another  corporation  Involved. 

It  ia  the  Atlantia  Development  Corporation,  a  Bahama  Corporation,  which  had  intentions  to  use  the  seme  reef  for  similar 
purposes.  Atlartis  wanted  to  build  e  gambling  ceslno  and  apparently  other  more  sensual  attractions.  Accordingly,  the 
Atlantis  Development  Corporation  attempted  to  Intervene  in  the  Ray  caae  so  that  the  settlement  of  the  rights  to  use  Tri¬ 
umph  Reef  for  Mr.  Ray  would  also  apply  to  Atlantis.  But  the  District  Court  of  the  Southern  District  of  Florida,  where 
the  preliminary  Injunction  petition  was  heard,  refused  to  grant  Atlantis  the  right  to  Intervene. 

Out  of  coincidence.  Just  ten  days  ago,  the  Atlitntli  case  came  up  on  appeal.  The  Fifth  Circuit  in  New  Orleans 
decided  the  question  of  Atlantia's  right  to  Intervene.  The  Fifth  Circuit  reversed  U.  5 ■  v.  Ray  by  permitting  Atlantia 
to  intervene  bh  a  matter  of  right.  It  was  a  reel  upset  victory  because  the  government  was  very  certain  that  the  lower 
court  decision  vau  correct.  The  government  contended  th*t  since  Atlantis  was  asking  the  court  to  quiet  its  claim  title 
to  the  ares  on  Triumph  Reef  the  question  must  be  resolved  as  follows:  If  the  area  on  Triumph  Reef  la  within  the  legal 
continental  shelf  of  the  United  States  (i.e.,  the  outer  continental  shelf)  then  necessarily  the  Secretary  of  che  Army  haa 
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Jurisdiction  to  prevent  my  kind  of  obstruction  to  navigation.  On  the  other  hand,  if  the  aree  on  Trlusph  Reef  Is  not  a 
part  of  the  United  States  continental  shelf,  under  the  Outer  Continental  Shelf  Lends  Act,  then  the  court  hee  no  Juris¬ 
diction  to  hear  the  caae.  The  court,  however,  chose  to  decide  the  case  by  relying  on  one  part  of  the  statute  which  gives 

Federal  District  Courts  the  responsibility  for  settling  controversies  as  they  relate  to  the  continental  shelf  and  Rule 
24(a)  of  tha  Fsderal  Rules  of  Civil  Procedure.  The  Fifth  Circuit  declined  to  hesr  the  case  on  its  merits;  it  alaply  ex¬ 
tended  the  case  to  tha  District  Court  in  Florida  co  in  turn  decide  for  Atlantia  and  for  Ray  what  tha  ultlaata  disposition 
of  tha  t sapor ary  injunction  procaadlng  will  be  and  who,  If  either,  will  have  the  greater  right  to  do  with  Trliatph  Reef 
what  h»  wishaa. 

Ovvald:  Continuing  on  with  the  question  of  conflict  of  uses  on  the  shelf,  1  will  give  you  sn  example  froa  ay  own  region 
of  the  kind  of  problem  which  l  think  is  going  to  te  extremely  important.  I  live  by  the  shores  of  a  large  body  of  aaa 
nattles  surrounded  by  s  little  bit  of  water,  this  thing  is  known  as  the  Chesapeake  Ray.  You  can  practically  walk  across 

tha  aaa  nattles.  The  sea  nettle  is  a  nuisance  to  swimmers,  and  there  la  a  great  deal  of  money  in  the  Chesapeake  Ray 

region  spent  on  people  going  to  the  beach  and  attempting  to  swim  in  this  brackish  seal-polluted  water.  Recently  one  of 
tha  more  enlightened  Congressmen  decided  that  he  woe  going  to  try  to  get  a  good  deal  of  money  lrto  Maryland  to  do  away 
with  tha  aaa  nettles.  Ha  did  not  inquire  into  what  the  aaa  nettle  ate,  or  what  ate  tha  sea  nettle,  or  w^ v  It  was  In  the 
ur  in  tha  first  place,  or  why  it  comas  and  goaa  from  year  to  year.  The  idea  was  that  It  must  be  destroyed  because  most 
of  tha  people  In  this  Congressman's  district  do  an  awful  lot  of  swimming. 

Wall,  a  fallow  who  lives  in  nn  island  on  the  other  aide  of  the  Bay  and  who  haa  a  degree  in  biology  said,  "Now 
hold  on.  If  you  remove  the  sea  nettle  from  the  Cheaepeake  Bay  you  may  also  be  doing  some  very  serious  things  to  the 
oyster  because  chare  la  some  kind  of  strange  symbiosis  going  on  between  the  sea  nettle  and  a  snail-like  creature  which 
takma  csrm  of  a  good  deal  of  the  oyster's  axcremental  matter,"  Another  individual  feels  that  the  sea  nettlr'a  removal 
may  create  •  problem  which  the  swimmers  will  be  even  less  happy  with;  that  is,  these  waters  mlghc  than  provide  sn  optimum 
environment  for  sharks.  However,  for  these  biological  changes  to  cake  place  would  require  at  least  seven  or  eight  years 
and  tha  Congressman  In  question  may  not  atlll  be  around  then. 

While  all  this  la  going  on  tha  Department  of  the  Interior  is  toning  the  Bay.  We  have  some  very  interesting 
things  going  oo  with  regard  to  toning.  1  don't  know  if  you  are  familiar  with  tha  Potomac  River ,  but  the  Maryland  aide  of 

the  Potomac  haa  entirely  different  standards  at  tha  moment  than  tha  Virginia  aide  of  tha  river,  and  yet  the  living  re¬ 

sources  that  are  in  that  river  are  rather  common  to  both  aides,  as  are  tha  gunboats.  Our  rtal  difficulty,  close  to  the 
coast,  espmcially  in  estuaries,  arises  I  think  as  we  fact  the  problem  of  trying  to  put  food  legislation  and  pollution 
lag  la  1st  Ion  together.  The  Industry  which  deals  in  living  resources  l  feel  haa  not  been  sufficiently  attentive  co  pollu¬ 
tion  legislation  at  the  present  time,  because  we  are  likely  to  upset  acme  balances  which  cauae  a  good  deal  of  grief  for 
l&dumtrlee  like  tha  oyster  industry. 

Oo  political  orders,  l  can  only  point  out  that  investors  are  a  fumy  people  in  that  they  do  not  like  to  invest 
in  a  situation  which  is  going  to  be  wiped  out  overnight.  I  do  not  think  that  we  need  political  orders  which  are  rigid 
but  only  such  orders  as  protact  investment.  One  suggaatlon  that  Has  bean  made  has  to  do  with  an  Indemnification  situ¬ 
ation  which  could  be  aet  up  through  International  banks.  As  y.u  look  at  the  map  that  was  brought  in  hare  (drawn  by  Dr. 
Christy),  and  aa  you  try  to  think  In  terms  of  investment  and  political  order  In  relation  to  that  map,  you  find  a  couple 
of  very  curious  things.  I  might  go  out  tomorrow,  for  example,  and  put  a  very  expensive  fixed  station  in  the  ocean,  and 
I  may  find  that  under  tha  lmw  of  the  land  1  am  dealing  with  the  government  of  Nigeria.  After  1  have  completed  my  in¬ 
vestment  1  find  out  that  l  am  not  dealing  with  the  government  of  Nigeria  at  ail  because  It  developed  that  the  laud  bound¬ 

ary  moved  mod  therefore  Its  application,  its  extension  into  the  ocean  moved,  and  1  find  that  1  an  now  dealing  with  the 
government  of  Blefra.  w*  are  attempting  in  many  instances  here  to  establish  political  orders  In  the  ocean  In  the  absence 
of  stability  of  political  order  In  the  adjacent  land,  which  Is  why  this  kind  of  order  cannot  be  established.  We  can, 
bowtvtr,  reach  an  eeosiomlc  solution  in  vary  much  tha  way  chat  insurance  companies  hsve  been  reaching  economic  solutions 
for  a  long,  long  time- 

1  would  iika  to  bring  up  one  other  thing  that  1  think  applies  to  this.  We  started  out  this  discussion  by 
talking  shout  what  was  going  to  happen  whan  a  ship  hit  ait  oil  rig  or  vice  versa;  today  there  la  considerable  money  being 
expanded  in  tha  process  of  removing  the  equipment  put  in  the  ocean  by  the  petroleua  industry  from  the  way  of  shipping. 

Rut  technology  aa  It  breaks  free  of  the  Interface  faces  a  whole  new  set  of  problems.  Soon  the  Atlantic  fleet  will  no 
longer  be  running  Into  oil  rigs  but  rather  whet  we  are  up  againat  in  tha  long  rtm  ia  a  subsea  rig  being  hit  by  a  Perry 
Cwbmsrlae.  title  la  aa  entirely  different  problem  than  that  which  ve  face  In  talking  about  seaways  because  there  are  no 
aatmblishmd  undsrvater  routes.  You  position  yourself  in  a  vessel  underneath  the  ocean  according  to  what  you  are  trying 
to  look  at  or  blow  up.  This  has  traditionally  been  what  we  have  dona.  Yet  at  the  same  time  aa  the  pet  role  us  technology 
la  breaking  free  of  the  interfacing  and  going  under  we  may  find  increased  development  In  submarine  transport.  We  have 
effectively  transferred  the  surface  problem  down  below,  where  frankly  it  la  a  bit  more  difficult  co  aea  and  to  adjudicate, 
and  where  It  la  mors  possible  to  have  whac  v«  might  call  a  "hit  and  run"  situation  than  we  do  at  the  present  time.  So  I 
fmml  wa  hmvm  to  be  looking  towards  some  kind  of  an  agreement  which  is  capable  of  solving  that  kind  of  prublem--not  neces¬ 
sarily  in  the  im«  terms  that  wa  have  solved  the  problem  on  the  surface  because  we  arc  now  mobile  in  a  three-dimensional 
column.  Tout  safety  tone,  If  there  Is  to  be  such  a  thing,  la  involved  with  up  and  down  as  well  as  aroimd  on  the  surface. 

Chapmans  Hr.  Qi  airman ,  tha  re  ia  one  aspect  of  this  whole  situation  that  does  not  get  discussed  much  in  these  conferences 
and  1  want  to  brimg  It  up  on  top  of  tha  tabla.  Aa  I  mentioned  a  while  ego.  you  don't  solve  any  of  theaa  things  relating 
to  tha  high  seas  except  by  an  agreement  of  sovereigns.  Nov  sovereigns  are  an  unusual  classification  of  people  because 
they  are  Independent.  The  way  this  effects  the  situation  is  that  you  come  into  a  conference  of  plenipotentiaries  with  a 
very  well  thought  out  objective  and  view,  thinking  that  really  you  have  quite  good  agreement.  You  are  liable  to  get 
pretty  neerly  as  many  votes  aa  you  used,  but  there  is  some  other  rascal  of  a  sovereign  that  Haa  an  objective  also,  that 
la  met  aecewsarlly  incompatible  with  youre.  In  the  course  of  pressing  for  his  objective  he  uses  up  a  great  deal  of  your 
voting  strength  and  causes  a  great  deal  of  irritation  around  and  about,  to  your  voting  situation  for  yeur  reasonable 
proposition  has  bean  dissipated  and  you  dov't  keow  what  you  are  liable  to  end  up  with.  Thla  was  tha  experience  actually 
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In  the  1958  end  I960  conference!  end  In  other  conference*  of  plenipotentiaries  where  1  have  been  on  bend  where  e  multiple 
group  of  eoverelgne  were  Involved,  Before  you  get  Into  any  such  conference  with  any  well  thought-out  aerlea  of  objectlvea 
even  the  United  Stetee  governm«nt--or  any  other  sovereign--wl 11  have  to  make  a  very  aerlouo  study  of  what  other  thlr.ge 
are  likely  to  be  brought  up  by  other  eoverelgne  In  the  conference  and  how  they  will  affect  the  Itauea  that  the  United 
States  wants. 


It  la  ao  easy  to  disrupt  theae  conferencea.  1  remember  the  delegate  of  Iceland,  a  very  capable  un,  up¬ 
setting  the  United  States  and  the  whole  community  of  nations  at  the  General  Assembly  In  1954  limply  by  putting  forward 
the  very  reaaonable  proposition,  "Don't  settle  the  continental  shelf  Issue  out  of  Its  context  with  the  whole  of  the  high 
seas  Issues."  This  wee  a  reasonable  position.  He  got  the  vote  for  It.  A a  a  consequence  of  thla  w«  dealt  with  fisher¬ 
ies,  a  high  seas  regime  and  everything  but  the  continental  shelf  thing,  which  la  all  that  the  United  States  wanted  to 
consider.  1  Just  do  not  think  this  la  understood  by  people  who  are  asking  all  of  theee  suggestions  of  how  we  ought  to 
change  International  law, 

Christy:  I  agree  with  Wib  on  this.  1  think  I  may  disagree  a  little  bit  though,  with  reaped  to  the  approach  and  the 
kinds  of  information  that  are  needed.  You  suggested  that  we  have  to  approach  these  international  forums  not  only  with 
our  own  position  well  In  hand  but  with  the  knowledge  of  the  position  of  the  other  sovereign  states  and  I  think  that  this 
Ls  entirely  true,  1  would  suggest  that  what  we  need  in  thla  area  it  perhaps  not  much  mora  conferences  but  acre  research, 
particularly  of  the  kind  that  will  help  ua  to  evaluate  the  coets  of  different  alternatives  (and  1  don't  mean  monetary 
coats  alone) — of  different  alternatives  for  all  of  the  participating  nations.  In  other  words,  aa  In  Crutchfield's  paper 
w,>lch  I  read  the  other  day,  the  idee  of  reaching  a  second-best  solution  Is  particularly  Important — a  aecond-beat  solu¬ 
tion  ahowing  that  by  these  kinds  of  arrangements  all  parties  will  be  better  off  than  they  are  inder  the  current  kinds  of 
arrangements.  This  to  me  ls  where  critical  research  is  requlred-*to  demonstrate  and  to  show  how,  in  some  of  thaae 
potential  conflicts  and  actual  conflicts,  alternative  solutions  will  affect  all  of  the  parties.  And  I  would  suggest  that 
a  large  part  of  this  analysis,  not  the  entire  part  hut  a  large  part,  should  be  economic. 

Harlow:  The  remarks  made  by  the  panel  were  both  llliAlnatlng  and  stimulating.  Of  particular  interaat  wai  Dr.  Chapman's 
conclusion  that  territorial  sea  claims  and  fisheries  claims  ara.  In  a  practical  as  veil  as  legal  sense,  Inseparable.  I 
would  appreciate  the  opportunity  to  comment  on  several  of  his  conclusions  In  thla  regard,  not  In  any  representative  capa¬ 
city,  but  as  an  individual  having  an  interest  in  low  of  the  sea. 

Dr.  Chapman  stated  that  when  the  United  States  gave  qualified  support  to  a  six-mile  territorial  aea  (the  ao- 
called  "6  x  6"  proposal)  at  the  Geneva  Conference  In  1958,  the  three-mile  territorial  aea  was  "thrown  out  the  window." 

I  would  aubmlc  that  this  is  an  oversimpl if icat ion  of  the  altuatlon  that  existed  at  that  time.  To  place  this  difficult 
and  coaplax  problem  In  perspective  there  la  perhaps  no  better  statement  than  that  made  by  Dr.  Chapman  in  1954  before  the 
Committee  on  Merchant  Marine  and  Flaherlea,  House  of  Repreaencat Ives .  In  discussing  hit  support  for  federal  legislation 
which  would  provide  financial  assistance  to  United  States  fishermen  arretted  on  the  high  teat,  he  stated : 

"  The  lamed  1st*  incident  which  gave  rise  to  the  present  legitlatlon  was  the  paastge  by 
the  10th  Inter-American  Congress  of  •  resolution  (appendix  2),  'That  the  Council  of  the 
Organisation  of  American  States  convoke  In  1955  a  specialized  conference  to  study,  aa  a 
whole,  the  various  aspects  of  the  juridical  and  economic  regime  of  the  Continental  Shelf, 
the  waters  of  the  aea  and  the  natural  resources  therein.  In  the  light  of  present  scientific 
knowledge.  ' 

"  This  resolution  would  not  give  such  worry  except  that  li  had  originally  contained  this 
clause  (appendix  3): 

'The  10th  Inter-American  Conference  reaffirms: 

'That  the  sovereignty  and  jurisdiction  of  each  of  the  American  riparian  atataa  shall 
extend  to  the  submarine  continental  and  lnsulat  shelf  off  the  continental  and  insular 
cosate  of  thalr  territorial,  regardless  of  the  depth  of  the  ocean  above  the  said 
shelf,  and  to  the  existing  natural  resources  or  those  that  say  be  discovered  therein 
and  In  the  waters  above  It. 

'That  such  national  sovereignty  and  jurisdiction  shall  Include  an  area  of  200  marina 
miles,  reckoned  from  the  outermost  points  of  the  coasts,  as  the  moat  adequate  means 
of  preserving  and  facilitating  the  conservation  and  utilization  of  the  natural  re¬ 
sources  of  esch  stste. 

' Thst ,  consequently,  It  shell  be  the  duty  of  the  riparian  atate  to  supply  the  legal, 
regulatory,  and  technical  measures  for  the  conservation  and  prudent  utilisation  of 
the  natural  rtsourcss  now  existing  or  those  that  may  be  discovered  in  the  said  areas 
\sider  its  sovaralgnty,  for  its  own  bansflt,  the  benefit  of  the  hemisphere,  and  the 
cow  unity  of  nations.' 

What  really  cauaed  the  fishing  industry  of  the  United  States  to  jointly  reqimat  this 
action  from  the  Congress  at  this  time  was  the  discovery  that  had  the  original  resolution  come 
to  vote  it  would  have  passed  by  a  margin  of  about  14  to  6,  that  the  original  resolution  failed 
to  come  to  a  vota  at  Caracas  by  a  combination  of  luck,  diplomatic  skill,  and  parliMentary  maneuver 
which  were  net  likely  to  be  repeated  at  a  second  conference,  that  this  was  supposed  to  be  the 
near-terminal  plsy  of  a  most  skillful  multilateral  diplomatic  move,  and  thst  the  diplomatic  offi¬ 
cers  of  the  United  States  wars  surprised  to  find  that  thay  had  won  this  hand  to  the  extent  of  gain¬ 
ing  e  year's  grace  before  the  game  ended." 
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H-ed  on  Dr.  Chapmen ' a  characterisation  of  the  problem  in  1954,  It  seems  clear  that  mn  at  that  time  the  terri¬ 
torial  sea  question  vu  a  earlouo  and  vexing  one.  What  I  aa  suggesting  la  that  while  the  qualified  aupport  of  the  United 
States  for  a  alx-mile  territorial  aea  in  1958  may  have  added  to  the  confusion,  doing  id  did  not  to  any  great  extent 
change  the  situation.  In  other  words,  the  suggestion  that  had  the  United  States  let  well  enough  alone  at  the  1958  Con¬ 
ference  there  would  ha  we  continued  to  he  significant  world-wide  agreement  on  e  three-mile  territorial  aea  la  subject  to 
some  doubt. 

Dr.  Chapman  expressed  the  view  that  the  fact  that  the  Untied  State*  has  attempted  to  ’separate  the  concept  of 
territorial  eaa  claim#  from  the  concept  of  fishing  claims  by  Ite  enactment  and  Implementation  of  the  Bartlett  bill  where¬ 
in  the  United  States  claimed  a  fishing  tone  nine  ailee  In  breadth  measured  from  the  outer  limit  of  the  territorial  era. 
contributed  further  tc  the  destruction  of  the  three-mile  limit.  In  actual  practice  It  le  difficult  to  point  to  an  example 
where  a  broader  territorial  eaa  was  claimed  aa  the  result  of  American  attempt*  to  separate  fishing  claims  from  territor¬ 
ial  eat  claims.  To  the  contrary  it  appears  a  vnlld  argvawnt  can  be  made  that  had  no  aupport  of  such  concepts  b  en  recog¬ 
nised,  the  many  nations  that  have  made  f lairing  claims  beyond  the  territorial  >ea  would  instead  have  extended  the  terri¬ 
torial  eaa  to  tha  outer  limit  of  the  fishing  tone. 

Dr.  Chapman  expressed  the  view  that  the  separation  of  fishing  Jurisdiction  from  territorial  sees  le  illusory  and 
that  in  practice  one  will  lead  to  another.  This  is  certainly  the  risk  inherent  In  attempts  to  separate  the  two  problems. 
However,  at  the  present  time,  over  thirty  states  do  in  fact  recognise  e  difference  In  law  and  in  practice  between  terri¬ 
torial  aea  claims  and  fisheries  lone*.  While  forecasting  what  the  future  will  bring  Is  a  difficult  If  not  impossible 
task,  it  aay  well  be  that  on  the  balance  there  is  lees  risk  in  attempting  to  separata  the  concepts  In  an  effort  to  accom- 
,  modeto  the  economic  aa  well  aa  political  and  security  needs  of  the  community  of  nations.  It  la  worthy  of  note  that  the 
Santiago  Declaration  agreed  to  in  1952  by  Chile,  Ecuador,  and  Peru  wee  solely  concerned  with  economic  factors  and  did  not 
mention  problems  of  security  and  s« 1 f-defense .  Although  it  ia  true  that  Ecuador  and  Peru  have  made  200-mllc  territorial 
sea  claims,  it  la  significant  that  at  the  present  time  Chile  does  not  treat  the  200-mile  son#  proclaimed  in  the  Declara¬ 
tion  a a  a  territorial  eea.  Recently  Argentina  proclaimed  sovereignty  over  a  200-all e  cone  adjacent  to  its  ahorse  but 
specifically  stated  in  ite  proclmiatlon  that  the  claim  in  no  way  effected  water  or  air  navigation.  Thee*  examples  are 
cited  to  demonstrate  that  even  In  the  difficult  arana  of  South  America,  which  was  so  vividly  described  by  Dr.  Chapman  in 
1954,  there  ere  attempts  being  made  to  distinguish  between  classical  territorial  eea  claims  and  claims  over  living  or 
oon-Hv!  >«  resources. 

Although  Dr.  Chapman  la  well-advieed  to  point  out  the  danger  that  resource  claims  may  gradually  evolve  into 
territorial  see  c Islam,  1  would  submit  that  failure  to  recognise  and  eupport  a  distinction  between  flahinR  claims  and 
territorial  eea  clalw  would  in  ell  probability  not  retard  but  markedly  accelerate  the  proliferation  of  broad  territorial 
aea  claims,  particularly  In  ‘  «s  developed  areas  of  the  world. 

Chapman:  1  will  point  out  that  It  le  an  unfair  advantage  on  the  part  of  JAC  in  having  bright  yoisig  officers  on  the  staff 

who  read  papa re. 

I  think  the  main  thrust  of  my  thought  on  this  subject  at  tha  present  time  le  that,  aa  clumsy  as  it  seems  to  be, 

we  are  probably  better  off  to  Just  muddle  along,  doing  the  beet  we  can,  dealing  with  the  Individual  problems  on  an  ad 

hoc  basis,  temporising  and  reaching  agreement  through  diplomatic  efforts,  than  we  are  having  another  conference  at  this 
time  where  we  attempt  tc  get  things  act  down  in  concrete  form.  1  think  these  conferences  have  a  worse  disrupting  effect 
on  the  entire  field  of  the  law  of  the  eea  than  do  the  Incidental  problems  that  cause  eo  much  temporary  trouble  but  which 

can  usually  be  handled  one  by  one  In  a  reasonably  satisfactory  fashion. 

Anything  you  do  with  respect  to  the  law  of  the  sea  has  some  Implication  on  the  entire  p<wcr  structure  of  the 

world.  You  can  hardly  stick  your  thiah  in  the  ocean  hut  what  you  ere  disturbing  the  power  structure  of  the  world.  When 

the  power  structure  of  the  world  le  in  such  a  state  of  flux  you  cannot  realistically  expect  ulca  clean-cul  decisions  on 

any  aspects  of  thle  law  of  the  sea  business.  You  have  just  got  to  muddle  on  in  the  law  of  the  eaa  ixitll  the  world  power 

structure  stabilises  oomewhat  more. 

Herrington:  I  planned  to  hold  these  remarks  until  toawrrow  but  since  we  are  on  tha  subject  l  will  make  them  nw.  1  ati 
concerned  with  tha  Impact  of  our  ideas  on  the  body  of  nations.  2  sit  and  listen  to  the  scientists  talk  about  the  kinds 
of  regimes  that  would  bs  of  Interest  to  them  or  une  kind  of  regimes  that  would  be  of  Interest  to  the  lawyers,  but  1 
haven't  heard  too  much  discussion  or  analysis  on  the  kind  of  regime  that  will  appeal  to  the  world.  A  great  deal  of 
thought  should  be  taken  toward  the  quest  Ion,  "What  are  the  problems  of  other  countries,  what  kind  of  regime  will  meet 
these  problems  and  get  the  necessary  support  to  make  it  International  law?"  If  we  don't  do  that  we  might  well  go  Into  a 
conference  with  one  thing  and  come  out  with  something  we  don't  like  et  all.  How  one  reason  for  our  relative  success  in 
fisheries  proposals  in  the  1/58  cocfaienc*.  ia  that  we  had  spent  *  i^t  of  time  from  1954  to  195b  talking  with  various 
people  from  other  countries,  finding  what  their  problems  were  ar.d  finding  to  what  extent  we  could  work  out  proposals 
they  could  support,  that  they  ail  found  would  be  helpful.  1  would  suggest  Chat  thla# Inst  1 f ute  consider  more  effective 
■esna  uf  political  or  social  research  into  the  needs  and  desires  of  other  countries  to  see  If  there  le  some  regime  that 
both  we  and  they  could  aupport. 

McKeman.  I  wanted  to  comment  a  little  bit  on  the  remat  ks  of  Cowander  Harlow.  This  la  a  moat  interesting  question 
whether  or  not  one  can,  in  fact,  separate  economic  jurisdiction  from  territorial  Jurisdiction  and  I  have  some  comments 
to  make  about  this.  1  don't  think  we  fish  people  would  particularly  care,  that  la,  1  don't  think  we  would  object,  to 
aeparatlng  the  territorial  Jurisdictional  question  from  the  fieh  question,  but  1  believe  that  we  Interpret  the  sequence 
of  evente  In  the  peat  few  years  somewhat  differently  then  the  Commander  does.  For  example,  he  uses  the  caae  of  Argen¬ 
tina.  Under  the  saw  law,  tha  governsMnt  of  Argentina  has  not  chosen  to  exercise  full  jurisdiction,  but  her  law  is 
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clearly  written  ao  that  eh*  can  at  any  tl»e  she  wants  to  go  ahead  and  assert  further  Jurisdiction  in  her  Interest.  The 
United  States  nove  to  the  twelve  mil*  fishing  position  was ,  I  think,  interpreted  by  many  nations  around  the  world  aa 
asserting  partial  jurisdiction.  I  question  whether  the  vast  majority  of  nations  today  recognise  the  difference  in  per* 
tlal  Jurisdiction  over  fisheries  and  full  territorial  jurisdiction.  I  a*  Inclined  to  think  that  aofte  of  the  action  alnca 
that  lime,  Including  the  action  of  Argentina,  more  particularly  perhaps  the  clear  action  by  Ecuador  quite  recently,  In¬ 
dicates  that  these  nations  could  take  our  action  and  perhaps  the  action  of  anyone  else  assarting  partial  Jurisdiction  and 
expand  that  United  concept  in  waya  contrary  to  our  interests.  1  would  agree  with  Hill  Herrington's  point  that  what  vs 
do  In  this  area  does  have  a  great  impact  everywhere  In  the  world;  but  1  am  not  ready  to  accept  the  thesis  that  the  f sally 
of  nations  In  the  world  Is  ready  yet  to  fully  recognlre  the  difference  between  partial  and  full  Jurisdiction  over  broad 
areas  o(  the  ocean. 

Chapman;  One  thing  we  did  find  to  be  of  great  assistance  In  this  whole  maneuver  was  the  concept  of  maximising  the  physi¬ 
cal  yield  from  each  resource  in  the  world.  This  was  socially  acceptable  throughout  the  world  and  that  was  what  we  built 
the  whole  fishery  case  around,  the  one  thing  where  the  common  denominator  socially  acceptable  existed.  In  order  to  get 
another  agreement  on  something  else  1  think  you  are  going  to  have  to  find  something  else  that  has  that  same  degree  of 
social  acceptability. 

Christy:  1  a*  glad  you  raised  that  point,  Wlb.  First  what  I  wanted  to  say  was  with  respect  to  what  Don  McKeman  was 

saying.  1  think  that  this  Indicates  the  necessity,  or  indicates  the  degree  of  urgency  that  la  at  hand.  That  la,  as 
states  ar2  tempted  to  move  out  their  jurisdictions  farther  and  farther,  though  they  be  simply  for  fisheries  or  for  some 
other  special  use.  it  may  .ndeed  lead  to  a  more  complete  kind  of  sovereignty.  And  as  they  novo  out  It  seems  to  me  that 
tiie  pressure  la  for  the  national  lake  kind  of  solution,  and  if  this  happens  1  would  question  whether  or  not  this  la  de¬ 
sirable  to  the  Interest  of  the  United  States  in  terns  of  military  needs.  In  terms  of  our  mining  and  petroleum  needs,  and 
in  teres  of  our  fishing  needs.  And  1  would  question  whether  or  ot  it  would  be  desirable  for  the  world  aa  a  whole  to 
arrlvr  ot  a  regime  which  simply  divides  up  the  ocean  along  the  mid-points.  So,  1  think  the  tendency  that  la  growing, 
appears  to  be  growing,  for  nations  to  extend  their  limits  farther  out,  la  something  chat  creates  an  urgency,  a  very  graat 
urgency,  for  arriving  at  a  solution.  Now  we  say  find  that  the  national  lake  approach  is  the  most  desirable  one.  I  don't 
think  It  lo  but  some  people  nay  ferl  so,  and  I  would  guess  that  In  part  those  who  say  "do  nothing,  let  ua  let  the  law 
follow  the  developments."  are  indeed  sssutclng  that  this  kind  of  national  lake  approach  lo  beneficial  to  at  least  their 
short-term  interest.  As  an  acceptable,  viable  regime  over  the  long  run  !  don't  think  It  could  work,  mostly  bacaua*  tha 
Soviet  Union  would  get  so  little  share  of  the  total  pla.  And  1  cannot  imagine  any  kind  of  a  regime  being  successful  that 
Is  not  acceptable  to  tha  Soviet  Union. 
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lefor*  I  get  Inwlwd  In  my  discussion  concerning  deep  tea  mineral  depotlti  and  any  potential  law  that  we  nay 
choose  to  • addle  oureelve*  with  In  order  to  allow  exploitation  of  theae  resources ,  1  would  like  to  mention  something  about 
other  reaoureme  of  the  aea  that  are  apparently  exploitable  and  for  which  activity  we  will  probably  need  tone  lews  in  the 
near  future.  The  obvious  raaourcea  of  the  aee  for  development  are,  of  court*,  the  flaherlea  which  are  now  under  develop- 
•ent  but  which  apparently  could  atand  further  development,  energy  source*  of  Che  eca,  waste  disposal,  clleete  control, 
aad  elneral  deposit  a. 

Concerning  flaherlea.  If  we  merely  Increased  the  efficiency  of  our  preeent  techniques  of  taking  fish  frem  the 
sea,  according  to  certain  estimates,  we  may  rales  the  food  production  of  the  ocean  by  a  factor  of  ten  or  so.  But  by  cre¬ 
ating  artificial  upwellinga  In  the  eaa  we  can  probably  increase  the  productivity  of  the  ocean  by  factors  of  as  much  at 
100  or  maybe  even  1,000  over  that  of  the  present  level*.  Wherever  we  have  natural  upwellinga  occurring  in  the  ocean  we 
have  great  populations  of  fiah.  In  moat  araaa  of  the  ocean,  however,  we  find  the  waters  horizontally  stratified  with 
little  vertical  aixlng.  In  some  of  theae  areas  the  layers  of  water  at  the  bottom  are  lese  dense  then  the  overlying  water. 
By  setting  off  an  atomic  bomb  or  *ome  other  energy-creating  device  it  may  be  possible  to  force  upwellinga  which,  once 
Initiated,  will  continue  of  their  own  volition  because  of  the  lower  density  of  bottom  water.  By  cresting  such  an  upwell¬ 
ing  we  would  also  create  e  fish  population,  and  at  those  points  in  the  ocean  where  we  choose  to  do  so  rather  then  where 
nature  has  provided. 

Upwellinga  could  also  be  created  by  extracting  anargy  from  the  tea  itself.  Mankind  la  now  taking  power  from  the 
aea  by  hameasing  the  tides,  auch  as  le  done  in  Prance.  There  ere  probably  ten  or  twelve  other  locetione  in  the  world 
whera  the  proper  configurations  of  offshore  end  onshore  geology  occur  and  the  range  of  tides  la  sufficient  ao  that  power 
can  be  extracted  economically.  Another  method  of  extracting  energy  from  the  sea  can  be  used,  however,  which  method  •hows 
much  greater  promise  than  tidal  generators.  Throughout  much  of  tht  ocean  a  temperature  differential  exlets  between  the 
surface  layers  of  water  end  the  water  below  the  thermocllne,  which  differential  can  be  as  high  as  fifty  or  sixty  degree*. 
The  French  have  experimented  with  technique*  of  using  this  thermal  dlffersntlal  for  powar  production  for  many  yaara »  but 
thay  always  Insisted  on  putting  theae  plants  on  land  and  were  forced  to  spend  moat  of  the  energy  that  had  heen  created  in 
pumping  the  water  into  and  back  out  of  the  plant.  Recently  a  floating  pwir  plant  was  designed  which  eliminates  the  pump¬ 
ing  problem.  Th*  ervat  of  these  plant*  seems  to  be  about  $200  per  kilowatt  of  capacity  which  la  a  IT  tie  bit  more  than  the 
SMO  to  $175  per  kilowatt  of  capacity  that  la  spent  for  conventional  thermo  plants  on  land.  But  a*  the  fuel  In  an  oceanic 

powvr  plant  ie  frea,  production  coats  for  the  power  at  the  plant  will  apparently  be  somewhere  in  the  neighborhood  of  50  to 

75  per  cant  of  the  production  coats  of  power  from  traditional  thermal  plants- 

The  amount  of  power  that  can  be  extracted  from  this  thermal  differential,  as  It  presently  exists  in  the  ocean, 

•  van  if  it  la  possible  to  get  only  1  per  cent  of  it,  is  about  1,000  times  rhe  present  annual  world  consiapclon  of  power. 

Hor#  significant,  because  this  energy  le  being  supplied  by  the  sun,  it  ia  being  added  to  the  ocean  at  the  rate  of  about 

100  tlmaa  the  praaent  world  con*i»ptlon  of  p<wer.  Oceanic  pewer  plants  placed  at  various  points  in  the  ocean  may  be  a 
factor  to  deal  with  in  future  deliberation*  concerning  marine  resource  development.  Presently  we  have  a  configuration  cl 
Currents  end  temperatures  that  would  allow  the  apparent  economic  operation  of  these  plant*  off  auch  cities  a*  Mien!  ,  Bom¬ 
bay,  Rio,  Manila,  Honolulu,  and  ao  forth.  Th#  best  location  in  the  ocean  for  extracting  power,  however,  la  in  the  tropica 
where  there  ie  no  need  or  market.  However,  with  th*  apace  industry  perfecting  techniques  for  handling  liquid  nydrogen  and 
oxygen  1  think  w*  can  concert  th*  seawater  itself  to  theae  two  liquids  and  then  ahlp  them  aahore  to  be  used  In  thermal 
plants,  or,  in  another  ten  or  twenty  years,  after  several  thousand  people  have  choked  to  death  from  smog  In  various  U.S. 
cities, fuel  cell*,  m  automotive  en*rgle*re,  may  provide  a  substantial  market  for  these  materials. 

In  waste  disposal  1  believe  we  have  reached  the  point  where  we  can  no  longer  Indiscriminately  dtxnp  waste*  into 
th*  ocean.  The  ocean,  however,  has  a  great  capacity  for  absorbing  a  lot  of  Che  garbage  from  the  continent  and  by  proper 

•ngineering  studies  of  certain  basins  I  believe  we  can  designate  certain  areas  In  the  ocean  that  will  absorb  vast  quanti¬ 

ties  of  certain  types  of  wastes  from  the  continent  without  polluting  the  rest  of  the  aea. 

Turning  to  marine  mineral  deposit*  which,  I  think,  are  a  moat  pressing  problem  mainly  because  in  the  next  decade 
we  are  going  to  aae  an  explosive  growth  in  ocean  mining,  the  same  a*  we  witnessed  in  the  offshore  oil  industry  in  the 
peat  fifteen  year*.  Tb*  nearshore  submerged  placers  will  probably  receive  most  attention  over  the  next  few  year*  an  far 
ms  offshore  solid  mineral  exploration  le  concerned.  In  general  there  lt»  in  existence  a  body  of  law  covering  exploitation 
of  such  deposits  and  I  will  tend  to  canter  my  discussion  on  other  types  of  deposits  in  the  sea  not  pr'scr.ily  covered  by 
any  legal  regime. 

Frequently  1  mm  quite  disconcerted  when  I  hear  people  deecribe  techniques  of  mining  mineral  deposits  In  the  sea 
without  knevitig  anything  at  all  about  the  character  of  theae  deposits.  They  tend  to  think  of  theae  depoaita  in  term*  of 
continental  mineral  depoaita.  In  like  manner,  you  can't  arbitrarily  take  laws  concerning  mineral  exploitation  on  land 
mnd  apply  them  to  the  ocean  depoaita  because  the  deposits  in  the  sea  are  almp.ly  not  the  same  aa  land  deposits,  neither  in 
their  geological  character,  their  composition,  or  degree  of  apatial  concentration.  For  example,  consider  oceanic  phos¬ 
phorite  nodule  depoaita  off  Southern  California.  From  all  Indication*  there  la  only  a  mono-layer  of  theae  nodule*  at  the 
surface  so  there  1*  no  great  tonnage  of  this  material  per  unit  of  area.  Normally,  In  land  leasing  procedures  we  are  con¬ 
cerned  with  three-dimensional  deposits  i  in  the  aea  some  of  the  best  looking  depoaita  from  an  economic  standpoint  are  only 
two-dimensional .  They  ere  only  et  the  surface  of  the  sediments,  spread  out  over  huge  areas.  Cor.aeq uent ly ,  leasing  regu¬ 
lations  must  take  this  Into  effect  by  granting  very  large  areal  concessions  rather  then  email  ones. 
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Other  Interesting  mineral  deposits  in  the  sea  ere  such  materials  as  red  clay,  calcareous  and  elllceoua  ootes , 
and  manganeie  nodules,  beep  ocean  red  clay  deposits  may  grade  to  0.2  per  cent  copper,  which  is  practically  ore  grade  as 
concerns  tome  land  copper  deposits,  Red  clay  also  has  e  small  percentage  of  copper.  Nickel  and  cobalt  would  be  recover¬ 
able.  Also,  In  some  areas  it  contain*  as  high  as  25  per  cent  alumina  which  puts  It  In  the  easie  grade  area  as  some  conti¬ 
nental  clays  which  are  being  considered  as  sources  of  aluminum  on  land.  Tonnage  estimates  of  this  material  are  up  in  tha 
10 16  ton  ranges  which  makes  reserve  measurements  of  tremendous  else.  These  clays  are  unconsolidated ,  they  are  fine¬ 
grained,  and  they  are  In  a  water  atmosphere  that  allows  the  use  of  en  automated  hydraulic  eyetmm  for  mining. 

Oceanic  calcareous  ooies  have  a  composition  very  closely  stiller  to  thet  of  limestone  used  In  making  Portland 
cesent.  In  the  deep  sea  we  have  great  deposits  of  dlatomaceous  ooies  which  would  serve  In  the  seme  applications  that  dia- 
tonaceous  esith  from  land  deposits  n<*  serves.  Also  In  the  deep  sea  we  find  the  ubiquitous  manganese  nodules.  The  nod¬ 
ules  are  generally  about  two  Inches  in  diameter  and  are  found  resting  at  the  surface  of  the  unconsolidated  pelagic  sedi¬ 
ments.  See  water  la  saturated  with  manganese  and  Iron  In  solution  and  theaa  two  elements  precipitate  In  the  eea  as 
colloidal  particles  which  slowly  filter  dwr  through  the  water  column.  The  particles  have  the  ability  to  scavanga  from 
sea  water  such  elements  as  copper,  nickel,  cobalt,  lead,  and  so  forth,  which  elamenta  are  vastly  undersaturated  in  aaa 
water,  and,  because  of  their  electric  charge  they  tend  to  agglomerate  in  nodule*  at  the  see  floor  rather  then  settling  as 
fine  grains  into  the  sediment.  Concentrations  of  these  nodules  at  high  as  100,000  tons  per  square  mile  of  sea  floor  can 
b*  found .  Our  latsst  astlmatas  indicate  that  there  le  some  1.5  trillion  tons  of  these  nodule*  on  the  Pacific  Ocean  floor 
alone.  Reserves  of  many  industrially  important  metals  as  nickel,  copper,  manganese,  and  cobalt  are  measured  In  terms  of 
thousands  of  years  at  present  consumption  levels, 

Of  the  many  interesting  facets  of  the  nodules,  one  of  the  moat  interesting  is  the  change  In  the  compoei tional 
character  of  Che  nodules  from  piece  to  place  In  the  Pacific  Ocean.  Along  the  continents  they  are  rich  in  Iron  while  in 
the  central  pert  of  the  ocean  they  art  rich  In  cobalt.  In  eeveral  areas  of  the  Pacific  we  find  nodules  which  are  almost 
100  per  cent  manganeae  dioxide,  while  in  areas  of  the  ocean  far  removed  from  Islands  or  continents  the  nodule*  are  rich 
In  nickel  and  copper.  Aa  we  approach  the  Equator  the  percentage  of  copper  in  the  nodules  Increases  markedly. 

Some  very  interesting  statistic*  concerning  thm  economics  of  mining  these  nodules  have  been  developed.  The 
capital  required  for  a  deep  ocean  mining  venture  le  indicated  to  be  somewhere  in  the  neighborhood  of  $50  to  $100  million. 
The  coat  of  mining,  procasting,  transporting,  and  marketing  the  products  should  be  somewhere  in  the  neighborhood  of  about 
$15  to  $20  s  ton  of  rm  nodules,  out  of  which  the  miner  would  get  about  $70  a  con  of  salable  products.  One  of  these  oper¬ 
ations  could  generate  about  a  quarter  of  a  billion  dollar®  a  year  of  basic  products.  The  Indicated  profitability  should 
b«  somewhere  in  the  neighborhood  of  $100  million  a  year  after  taxes.  So  the  financial  incentives  era  cartalnly  there, 

Concerning  probahle  law*  aa  fsr  as  continental  ahelf  areas  sre  concerned  1  think  they  are  fairly  well  covered, 
or.  at  any  rate,  the  potential  for  coverage  is  there.  Any  nation  that  wants  to  claim  an  araa  off  their  coast  and  aet  up 
a  system  of  laws  to  exploit  that  area  gains  the  authority  of  doing  so  by  ratifying  the  1958  Ganava  Convention  on  the  Law 
of  the  Ses.  I  think,  hwtvsr,  that  it  would  be  in  the  interest©  of  the  mining  cosunity  to  encourage  a  uniform  offshore 
Issuing  code  for  the  world  insofar  aa  such  is  practlcsl. 

As  far  as  tha  dsap  sea  deposits  are  concerned,  generally,  where  there  le  an  unlimited  amount  of  a  resource,  no 
one  get*  coo  excited  about  anyone  elae  exploiting  It.  Certainly,  this  is  true  in  the  case  of  taking  oxygen  and  nitrogen 
from  the  atmosphere  or  in  the  caking  of  minerals  from  sea  water.  No  on*  pays  a  royalty  to  anyone  else  for  exploitation 
Of  such  resources  ana  no  one  answers  to  anyone  elae  in  exercising  his  right  of  exploitation.  With  the  recant  discovery 
of  limited  size,  but  high-grade  bodies  of  water  within  the  hydrosphere,  this  situation  may  change;  certainly  It  will  if 
these  bodies  of  water  do  not  ahlft  their  position  in  space.  Because  manganese  nodules  end  ocher  deep  ocean  deposits  do 
not  ahlft  their  position  periodically,  they  sre  susceptible  to  leasing  and  mining  laws. 

I  suppose  there  la  some  reason  for  wondering  why  we  should  even  consider  paaalng  laws  on  the  mining  of  mat cr¬ 
isis  from  the  deep  seas.  Probably  the  first  Is  that  some  people  have  seen  in  the  nodules  and  have  promoted  them  as  a 
source  cf  Income  for  soma  needy  political  bodies.  Now  such  a  move  aa  giving  ownership  of  these  deposit*  to  agencies  euch 
at  the  United  Nations  mould,  I  chink,  be  a  mistake  at  this  time.  1  do  not  think  It  la  wlae  to  give  any  political  body  an 
independent  source  of  Income.  Legislatures  tend  to  forget  who  they  are  legislating  for  if  they  are  net  directly  and 
immediately  dependent  on  the  electorate  for  their  financial  well-being.  Also,  the  United  Nation*  i.»  simply  not  organised 
to  govtrn  ocean  mining.  It  has  neither  the  staff,  technical  knowledge,  or  finances  to  promote  deep  ocean  mining. 

Another  raaaon  for  not  giving  ownership  of  the  minerals  In  the  deep  sea  to  the  United  Nat  . one  la  that  tha  UN 
has  certain  veatsd  lntarasts  which  might  be  momentarily  economically  hurt  when  the  production  of  menale  from  these  depos¬ 
its  is  Initiated.  Since  these  nations  that  will  be  hurt  when  large  amounts  of  copper,  nlcxel,  cobalt,  manganese,  and  so 
forth  a  tart  being  produced  from  the  ocean  constitute  not  an  inconsiderable  proportion  of  the  members  of  the  United 
Nations,  I  think  that  to  put  the  responsibility  of  such  a  step  with  char  body  might  tend  to  stifle  the  Initiation  of  deep 
ties  mining. 

Tha  mining  and  oil  companies,  of  course,  are  probably  the  only  groups,  short  of  governments,  which  can  ralaa 
the  necessary  capital  to  exploit  these  deep  see  minerals  on  s  large  scale  in  as  high  a  risk  venture  as  deep  ocean  mining 
would  Initially  be.  To  take  chase  risks  these  groups,  1  believe,  would  like  to  see  some  laws  governing  exploitation  of 
these  resources.  Why?  Wall,  these  groups  have  always  had  laws  which  give  them  an  exclusive  right  to  exploit  resources 
in  a  given  area.  Thle  exclusive  exploitation  right  la  a  cornerstone  of  the  natural  resources  industry  end  they  simply  do 
not  kncM  how  to  operate  In  a  situation  where  there  la  no  such  right  or  law.  Deep  sea  mining  is  a  new  situation  for  them, 
and,  of  course,  no  good  company  president  would  ever  make  a  move  in  this  field  without  first  consulting  his  lawyer  and 
his  lawyer  will  only  tell  him  thet  we  need  some  protection  here  and  we  need  some  lews.  Knowing  where  his  source  of  In¬ 
come  lies  ve  could  hardly  expect  the  lmryers  to  aay  else. 
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why  then  bother  with  the  nodulea?  well,  the  tltpli  fact  It  that  If  tha  raat  of  tha  people  of  tha  world  want  to 
start  consuming  rcw  metsrlal*  at  tha  awe  laval  aa  tha  developed  nation#  of  tha  world  now  consiaM  thaw*  wa  Haply  arc 
going  to  have  to  go  to  tha  see;  there  la  juat  not  enough  of  many  of  tha  vital  mineral  ora#  available  on  tha  continental 
If  worldwide  cooataptlon  of  copper  for  asaapl •  la  to  rlaa  to  3G  Million  tom  par  year,  to  which  level  It  would  have  to 
rlaa  If  a vary oca  o a  earth  wanted  to  wee  copper  to  tha  same  dairaa  that  wa  uaa  It  hare  in  tha  United  Stataa,  considering 
that  some  200  million  of  m  cowuh  about  30  par  cant  of  tha  world  production  of  about  6  million  tone  of  coppar  annually, 
tha  praaant  land  roaarvaa  of  copper  would  laat  only  aeven  years  assuming  no  ui«  In  tha  aall  price  of  copper. 

But  the  real  attraction  of  the  manganese  nodulea  la  not  that  tbey  ara  tharc  in  almost  unlimited  amounts,  but, 
that  It  apparently  would  be  much  chaapar  to  produce  coppar  and  other  metals  from  thaaa  nodulea  than  It  la  now  to  produce 
theae  matala  from  land  dapoalta.  Also,  wa  have  a  graat  deal  of  flexibility  aa  far  ma  increaalng  production  rataa  sudden¬ 
ly  or  In  changing  grades  a a  tha  market  changes  with  manganese  nodulea.  Ue  dc  not  have  such  flexibility  In  mining  land 
dapoalta.  So  wa  have  raaaona  to  want  to  davelop  tha  daep  aaa  dapoalta. 

Whlla  wa  may  say  that  thaaa  dapoalta  ara  for  all  practical  purpoaaa  unlimited  In  volute ,  thaaa  dapoalta  vary 
graatly  Id  valua  from  one  location  to  another  In  tha  ocean.  Tha  major  raaaon  no  one  gats  excited  about  anyone  alae  tak¬ 
ing  oxygen  and  nitrogen  from  tha  air  or  magnesium  salt  or  bromine  from  tha  ocean  la  that  the  aaa  water  and  air  ara  approx¬ 
imately  tha  asms  In  composition  of  thaaa  materials  throughout  tha  world.  This  la  not  so  with  manganese  nodulea.  There 
ara  forty  oi  so  factors  which  wa  have  to  taka  Into  account  In  Judging  tha  valua  of  tha  manganeae  nodule  deposit,  such  aa 
grade  of  the  deposit,  depth,  location  in  tha  ocean  with  relation  to  conamptlon  centers,  neamtaa  of  livable  porta,  alae 
of  nodulti,  concentration  of  nodulea,  the  ease  with  which  they  can  ba  reduced  to  salable  products,  weather,  topography, 
and  to  forth.  Thum,  tha  nodula  dapoalta  vary  graatly  in  valua  from  place  to  place  in  tha  ocean  and  to  optimist  the 
profitability  on  an  Investment  in  a  dredge  and  plant  to  refine  and  procaaa  the  nodules,  a  company  will  have  to  explore 
for  tha  beat  deposit  for  them  In  tha  ocean.  In  doing  so  ha  would  spend  a  graat  deal  of  time  and  money  and  ha  will  want 

to  have  some  protection  on  those  dapoalta  he  discovers. 

It  la  primarily  because  tha  potential  mlnarc  of  thaaa  deposits  will  want  some  legal  system  governing  the  leas¬ 
ing  and  exploitation  of  tha  dapoalta  that  we  should  think  about  It.  And  wa  must  regard  the  development  of  those  deposits 

aa  a  net  increase  in  tha  total  well-being  of  people  of  tha  earth  even  though  snail  groups  of  people  will  obviously  ba 
hurt,  probably  only  momentarily ,  whan  production  of  thaaa  matala  la  initiated  from  the  manganeae  nodulea.  On  tha  other 
hand,  we  who  mow  have  to  purchase  theae  matala  from  certain  foreign  aourcaa  may  regard  the  development  of  the  deep  ace 
dapoalta  aa  freedom  at  lest  from  the  gouging  policies  of  aome  of  the  netlona  that  happen  to  control  vary  large  reaervea 
of  cartels  of  thaaa  matala.  Prom  this  standpoint  alone  I  do  not  know  how  wa  could  prevent  raw-material -poor  netlona  ilka 
Franca,  Germany,  Italy,  and  so  forth  from  wanting  tc  and  developing  these  dapoalta.  Wa  can  alao  taka  the  point 

of  view  that  In  developing  manganeae  nodulea  we  ara  preventing  tha  major  nations  from  plundering  tha  resources  of  thaaa 

underdeveloped  nations  ao  that  they  will  have  theae  great  dapoalta  of  copper  and  ao  forth  for  their  own  use  In  tha  future. 

Glvon  the  provisions  that  It  la  for  the  general  good  of  tha  worid  that  theae  depoelte  should  be  developed,  what 
la  the  beat  way  to  go  about  ltl  The  notion  that  the  195B  Geneva  Convention  gave  authority  tc  nations  to  extend  their 
limit  of  authority  to  whatever  depth  of  water  that  permits  of  explolcablllty  of  minerals,  now  known  aa  tha  exploltability 
teat,  I  think  la  really  academic.  1  don't  think  that  tha  members  of  tha  Coamlaalon  had  that  In  mind  at  all.  They  really 
felt  that  th#  boundaries  concerning  authority  over  exploitation  of  minerals  from  adjacent  nations  should  atop  some  place 
at  something  that  can  ba  construed  aa  the  continental  shelf.  I  agree  with  Christy  and  Brooks  that  the  outer  limit  to 
netlona  with  regard  to  mineral  exploitation  on  or  under  the  sediment  or  rock  of  the  continental  ahelf  ahould  be  fixed  but 
1  do  mot  however  entirely  agree  with  their  100  mile  or  200  mater  lloe,  whichever  occurs  furthest  from  shore.  Instead,  1 

would  fix  the  bomdary  at  about  the  2,500  mater  line.  How  the  movement  of  the  boundary  from  tha  200  meter  line  to  the 

2,500  meter  lint  would  not  include  much  more  territory  for  adjacent  nations.  About  12  par  cant  of  tha  total  area  of  the 
ocean  floor  lisa  between  tha  200  mater  Isobath  and  tha  2,500  meter  Isobath.  Some  nations  will  gat  a  relatively  great 
chunk  of  tha  ocean  floor  as  did  sons  of  them  when  they  took  the  continental  ahelf  Into  their  territories  and  some  nations 
will  again  ba  short-changed  in  this  matter.  But  that  la  the  way  It  la.  Inside  of  tha  2,500  mater  line  would  ba  the 

property  of  tha  adjacent  nations  aa  far  aa  ocean  floor  mineral  exploitation  la  concarned.  Outside  of  that  line  la  the 

open  and  free,  hopefully  free,  ocean. 

After  that  la  accomplished  1  would  eel  up  a  procedure  which  allowed  the  nationals  of  any  nation  to  stake  claims 
on  any  area  of  tha  ocean  floor  they  wiehed.  Tha  alza  of  these  claims  for  Individuals  should  be  limited,  probably  some¬ 
where  in  tha  neighborhood  of  5,000  square  miles,  but,  of  course,  this  ahould  be  adjustable.  Five  thousand  square  mi.'.ea 

would  contain  about  100  million  tone  of  manganese  nodules  which  ahould  be  an  amortisation  tonnage  for  any  capital  invest¬ 
ment  necessary  to  put  that  property  in  production.  The  aggregate  claims  of  any  given  nation  ahould  ba  limited  ao  chat 
tha  total  eras  claimed  would  not  contain  more  than  200  yeara'  reserves  of  one  of  the  major  economic  minerals  In  the  nod¬ 
ules,  which  are  manganeae,  nickel,  cobalt,  and  copper.  Thus,  nationals  of  the  United  States  would  be  limited  to  a  total 
claimed  area  of  about  6  million  square  miles  of  the  ocean  floor,  which  area  would  normally  contain  200  years'  reserves  of 
coppar  for  the  Unltad  Stataa  at  her  present  rate  of  consumption.  These  areas  allowed  would,  of  course,  be  adjusted 
consumption  rataa  change. 

If  all  of  the  6  million  square  miles  would  ba  taken  up  ll  would  require  some  1,000  separate  claims.  Since  only 
about  thirty  of  thase  operations  could  produce  the  total  United  States  consumption  in  copper  annually,  not  to  mention  the 
tremendous  overproduction  of  manganese,  nickel,  and  cobalt,  that  would  be  produced  aa  a  by-product,  unless  the  operators 
vlshad  to  court  bankruptcy,  only  s  amsll  fraction  of  the  allowable  srea  will  actually  be  taken  up. 

Begis  try  of  the  claims  would  be  with  some  international  body,  such  a a  an  agancy  of  tha  United  Nations.  Laws 
should  ba  drewn  up  concerning  multiple  uae  of  the  areas,  ao  that  mining  does  not  interfere  with  fishing,  shipping,  cables, 
and  vice  versa.  Soma  clause  of  the  law  would  require  performance  on  the  part  of  the  claimant  and  the  spending  of  aome 
nominal  sum  like  $100  per  aqu  re  mile  per  year  to  hold  this  claim,  the  money  to  be  paid  to  the  UN  for  a  period  of  ten 
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year*  with  th*  request  to  renew  the  dale  at  the  end  of  each  year  If  the  holder  choose*  to  keep  the  ground  but  not  oper¬ 
ate  on  It.  If  the  claimant  falls  to  spend  the  money,  he  forfeits  hie  data,  Affidavits,  of  courae,  should  be  filed  that 
the  money  is  being  spent  and  United  Nations  observers  have  to  have  access  to  the  property  so  that  they  can  see  that  it  Is 
being  spent. 

If  sny  group  chooses  to  operate  without  s  United  Nations  permit,  it  should  be  allowed  to  do  so  but  still  must 
observe  the  multiple  use  and  conservation  laws  governing  the  exploitation  of  the  resource®  of  the  sea.  Admiralty  law# 
concerning  piracy  should  prevent  anyone  from  interfering  with  hia  operation.  If  a  company  la  operating  In  an  area  than 
no  one  else  can  staka  a  claim  within  twenty  mile*  of  hia  point  of  operation  on  the  day  that  this  claim  1*  naked.  When 
mining  ensues  on  staked  claims .  a  royalty  of  aooe  nominal  amount,  sufficient  to  support  the  admlnls trativs  costa  of  tha 
United  Nations  in  this  program  and  thla  program  alone,  should  be  levied.  Also,  when  mining  ensue*,  the  provision  govern¬ 
ing  exploitation  expenditures  In  that  area  should  be  dropped.  These  provisions  art  pretty  much  tha  same  sa  we  have  on 
land  except  that  they  allcw  people  to  operate  in  the  ocean  without  sny  claim  If  they  choose  to  do  so.  But  If  they  choose 
to  do  so,  they  have  to  be  prepared  to  have  somebody  nine  near  them.  Considering  the  disciplines  of  tha  hugs  capital  in¬ 
vestment  that  will  be  involved  in  initiating  exploitation  of  thase  deposits  and  tha  difficulties  of  breaking  Into  the 
markots,  ary  feeling  la  that  we  are  not  going  to  have  that  kind  of  competition. 

We  might  al  ao  consider  briefly  some  of  the  laws  that  might  encourage  exploitation  of  these  deposit*  on  tha  part 
of  Individual  government*,  aay  our  own  government.  To  encourage  exploitation  of  offshore  solid  mineral  deposits,  the  fed¬ 
eral  government  of  the  United  States  should  grant  a  tax  holiday  for  a  period  of  three  years  after  production  ensues  on 
new  mining  operations  in  the  css. 

Also  ths  law  should  be  changed  to  allow  duty-free  entry  of  mlnerels  secured  from  the  ocean  into  the  United 
States.  With  these  lavs  and  procedures  I  feel  that  the  deep  st*  mining  could  become  a  reality  within  tha  naxt  decade. 

Let  us  only  hope  that  eome  interminable  International  law  convention  will  not  serve  to  hold  up  these  development* .  To 
forestall  such  a  situation  1  would  rssolva  that  any  futura  law  of  the  sea  conference  to  pass  legislation  concerning  high 
seas  operation  be  held  In  Thule,  Greenland,  or  Nome,  Alaska,  or  maybe  Irkutsk,  Siberia,  Instead  of  Roma,  Miami,  Honolulu, 
or  t.eusva.  1  suspect  that  vs  could  gat  such  a  law  adopted  In  a  reasonable  Mount  of  time. 
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REMARKS  ON 

TUI  MINING  <;F  UtLP  OCEAN  MINERAL  DEPOSITS 

Thomas  N.  Walthler 
Bear  Creek  Mining  Coapany 
San  Diego,  California 

A  few  month*  ago,  we  were  led  to  understand  that  certain  speakers  at  this  1967  Law  of  the  Sea  Institute  Confer¬ 
ence  would  propose  legal  and  political  measures  for  regulating  the  mining  o*  deep  ocean  mineral  deposits.  Whether  or  not 
such  proposals  have  been  or  will  be  made  during  the  courte  of  thla  Meeting,  or  at  meetings  within  the  next  few  yearn  here, 
we  atrongly  caution  thoae  concerned  to  avoid  making  or  endorsing  premature  recommendat ions  concerning  deep  ocean  mining. 

The  reasons  for  advancing  this  word  of  caution  are  many,  but  the  most  important  reason  is  the  simple  fact  that 
lnaufficlant  deep  ocean  data  have  been  gathered  to  permit  an  adequate  understanding  cf  the  mineral  forming  processes  and 
enrichment  mechanlams  resulting  from  geological,  geochemical,  and/or  biological  inter-relations,  without  a  better  under¬ 
standing  of  these  processes,  both  past  and  present,  we  don't  believe  any  group  for  person)  can  now  state  that  there  are 
Important  deep  ocean  deposits  of  a  particular  metal  or  combination  of  metala;  and,  that  the  sire,  continulty-in-grade  and 
profitability  of  these  deep  ocean  mineral  deposits  can  be  calculated.  If  statements  of  this  kind  cannot  nw  be  made 
(which  ia  our  position),  then  there  is  no  qualified  group  to  make  sound  recommendat Ions  for  international  regulating 
action  b  use,  to  be  realistic,  auch  regulating  actions  would  have  to  consider  prospecting  and  mining  costs,  concessions 
slsc  allocations  to  encompass  mlnablc  deposits,  appropriate  periods  and  mechanism  for  tenure,  and  similar  questions. 

Aa  an  example  of  Che  difficulties  to  be  faced,  let  us  consider  manganese  nodules  which  are,  perhaps,  the  best 
known  of  the  potential  deep  sea  ores.  Can  anyone  unconditionally  state  that  there  are  numerous  deposits  of  manganese 
nodules  that  should  be  classified  as  pro1*  If  anyone  is  so  bold,  dare  we  believe  him1  In  other  words,  do  wo  knex.-  the 

grade,  especially  its  continuity  over  a  large  area  and,  furthermore,  arc  we  sure  of  uniformity  of  abundance,  over  an  area 

OK  adequate  site,  to  aarortire  a  plant  investment  to  recover  and  process  these  nodules?  Gan  technology  now,  or  In  the  near 
future,  provide  economical  mining  and  processing  systems;  do  we  knew  enn-igh  about  the  ocean  environment  In  the  particular 
areaa  of  these  deposits  to  evaluate  what  operational  problems  might  be  .*pected;  and,  will  t lie  answers  to  these  questions 
permit  a  realistic  estimate  cl  the  profitability  of  these  deposits? 

Considering  the  ab  .ve ,  and  the  fact  that  a  proposal  endorsed  by  this  Institute  could  he  Ip  precipitate  inter¬ 
national  action  affecting  the  legal  status  of  the  deep  ocean  bottom,  are  we,  aa  a  nation,  really  prepared  to  make  in  the 
near  f';'ure  d  ’  -  f  I  ?,  standing  ini  rnational  arrangements  regulating  deep  ocean  mining  of  manganese  nodules?  We 

do  not  believe  we  are.  It  is  quite  likely,  also,  that  auch  a  conference  would  extend  its  scope  to  include  regulatory  ac¬ 
tion  affecting  all  known  and  unknown  kinds  of  ocean  mineral  deposits. 

In  opposing  steps  at  this  time  looking  toward  international  legal  and  political  measures  regulating  deep  ocean 
mining  beyond  the  continental  ahelf,  we  do  not  argue  that  in  yearn  to  come  mineral  wnerahlp  of  the  deep  ocean  floot  may 
not  require  International  regulation.  Our  concern  now  is  that  auch  measures  are  premature. 

We  would  now  like  to  mhift  from  our  remarks  concerning  the  deep  ocean  area  to  the  areas  encompassed  by  thla 

continental  shelf  and  the  continental  slope.  We  believe  it  may  be  timely  for  a  group,  such  as  this,  to  make  proposals 

Chat  could  ltad  to  a  statement  of  official  United  States  policy  on  interpretation  of  the  exlating  international  agree- 

MOta  pertaining  to  these  areaa. 

Mankind's  knowledge  concerning  mineral  deposits  on  the  continental  shelf  and  continental  slope  is  also  limited. 
It  appears  probable,  however,  that  some  mineral  deposit#  occurring  in  these  areas  will  be  similar  to  those  existing  on 
the  drier  parts  of  the  continents.  Some  are  simple  extensions  of  land  deposits.  Also,  in  regard  ro  these  shallower 
water  deposits,  technology  is  rapiuly  advancing  to  a  point  that  will  permit  realistic  evaluation  of  the  feasibility  for 
economic  recovery. 

There  has  been  much  discussion  for  several  years  concerning  the  19SS  International  agreement  till*  "Cunvention 
on  the  Continental  Shelf."  We  would  like  to  atreaa  that  the  words  "continental  shelf"  In  this  title  define  and  limit  the 

SvA>ject  of  the  convention  and  prescribe  that  the  subject  matter  of  thr  convention  relates  only  to  the  submerged  continent¬ 

al  areas. 


We  believe  that  the  legislative  history  of  Article  i  of  the  Shelf  Convention  shows  conclusively  that  there  was 
intended  to  be  an  outer  limit  10  the  area  of  sovereign  right!  of  coastal  states  to  resources  of  the  sea  bed. 

We  also  believe  that  the  controversial  worda  of  Article  1,  "or  beyond  that  limit,  to  where  the  depth  of  the 
superjacent  waters  admits  of  the  exploitation  of  the  natural  resources  of  the  esld  areas,"  are  suwceptlble  to  abuse  by 
states  desiring  to  extend  their  claims  to  deep  ocean  mineral  deposits  under  the  gulae  of  the  Shelf  Convention.  Such 
claims  could  also  inhibit  pure  scientific  research  on  the  deep  sea  bed. 

Another  area  of  poas.ole  conflict  centers  on  the  term  "exploitation."  To  many  of  us,  exploitation  Implies  a 
scale  of  operation  coamwnsurate  with  the  market  for  the  commodity  produced,  capable  of  competing  successfully  with  other 
producers,  and  that  the  venture  la  p rof i t ab  1  e .  Moreover,  the  amount  of  profits  should  be  adequate  considering  the  risks 
involved.  But  in  the  community  of  nations,  a  variety  of  view*  prevail.  Political  and  geopolitical  cona iderat ions  nay 
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overshadow  other  factors  in  reaching  investment  decisions.  Profits  ray  not  be  considered,  or,  If  so,  they  night  be  meas¬ 
ured  differently.  The  que-'Mon  is:  For  a  nation  to  extend  its  continental  shelf  sovereignty  through  exploitation,  is 
limited  technology  slone  n.  iary,  or  is  an  inherently  successful  unsubsidiied  and  profitable  commercial  endeavor  re¬ 
quired’ 


It  seems  to  as  that  no  part  of  the  Geneva  Conventions  on  the  Law  of  the  Sea  has  been  more  misunderstood  by  the 
general  oceanogr aphi c  community  than  this  matter  of  the  width  of  the  legal  continental  shelf. 

At  the  present  time  the  most  logical  and  clearly  defensible  view  is  that  exemplified  by  the  resolution  drafted 

by  the  Committee  on  the  Law  of  the  Sea  of  the  Section  on  International  Comparative  Lav  of  the  American  Bar  Association 

last  year.  This  Committee  on  the  Lav  of  the  Sea  urged  "that  prior  to  framing  any  policy  via-a-vla  other  nations  with  rea 
pect  to  sea  resources  not  covered  by  existing  law,  the  United  States  Government  be  urged  to  review  thoroughly  the  issues 
at  stake  in  consultation  with  representatives  of  this  Association  competent  in  the  field  of  international  law,  with  sci¬ 
entific  and  technical  experts,  and  with  leaders  of  American  industry  interested  In  oceanic  development . " 

Aa  an  assistance  tc  our  government  at  such  times  as  these  Issues  become  Increasingly  urgent,  perhaps  the  Avert 

can  Bar  Association  through  Its  appropriate  Section  and  Committee  could  draft  the  best  possible  scholarly  interpretation 
of  Article  1  of  the  Shelf  Convention  with  particular  reference  to  where  sovereignty  over  the  minerals  on  the  shelf  ends 
and  where  free  and  unallocated  minerals  of  the  deep  ocean  bottom  begins.  This  would  clarify  where  we  actually  atand 
legally,  and  with  advances  In  technology  we  u*»y  clarify  where  we  stand  factually  with  reference  to  the  habitat  of  the 
ocean  deep. 


In  making  this  suggestion,  we  anticipate  that  In  years  Co  come  mineral  ownership  of  the  deep  ocean  floor  may 
require  international  regulation.  This,  however,  should  be  done  with  deliberate  full  knowledge  of  the  aclentlfic  facta 
and  clearest  possible  exposition  of  existing  treaty  law,  not  in  an  Intel  lectunl  ly  dishonest  manner  by  subtle  and  devious 
extension  of  Jurisdiction  beyond  the  legal  continental  shelf  agreed  to  by  the  1958  Convention. 


LSi-2 


99 


Proceedings 


Papers:  Alternative  Reginas  tor  the  Sea 

Wednesday,  June  28,  1967  Goldie 

•'SUBMARINE  ZONES  OF  SPECIAL  JURISDICTION"1 
UNDER  THE  HIGH  SEAS— 

SOME  MILITARY  ASPECTS 

L,  K.  E.  Coidle* 

Profeaeor  of  Law 
Loyola  University 
Los  Angelas,  California 

I:  Introduction 

(l)  The  Place  of  this  Paper  in  the  Author's  Blueprint  for  an  International  KtAlata  of  the  Oceans 

At  the  outset  I  wish  to  offer  a  definition  and  make  two  preliminary  points.  Following  the  position  I 
took  In  my  earlier  study,  ''Special  Regimes  snd  Pre-emptive  Actlvltlee  in  International  Lew,"2  I  propose  thet  the  word 
"regime1'  be  used  to  Indicate: 

A  system  of  rules  operating  within  a  given  legal  framework  or  with  respect  to 
a  stipulated  group  of  related  objects  to  allocate  effective  rights  snd  resolve  con¬ 
flicting  claims  on  the  basis  of  coeeion  values.-' 

To  this  definition  1  should  add  the  observation  that  within  the  regime  governing  the  allocation  and  evi¬ 
dencing  of  submarine  rones  of  epeelal  jurisdiction  1  propose  to  discuae  there  are  systems  of  priorities  between  types  of 
envisaged  uses  (and  especially  military  uses)  of  the  aea.  So  much  for  the  definition. 

The  first  of  ey  two  prelieinary  polnte  is  that  I  have  not  chenged  my  position  from  that  put  forward  in 
the  paper  I  gave  at  last  year's  Annual  Suwcr  Conference  of  the  Institute  regarding  the  terms  of  the  treaty  regime  and 
ths  principles  for  reconciling  conflicting  usee  of  the  seabed  and  subsoil  of  the  oceans  beyond  the  continental  shelf  I 
proposed  therein.*  (Hy  proposal  regarding  the  continental  shelf  was  that  this  region  should  still  be  governed  by  the 


*  Visiting  Profaaeor  of  Law,  Rutgers,  The  State  University,  Newark,  New  Jersey,  for  1967-68. 

1  This  writer  first  used  this  term  to  designate  the  areas  of  the  seabed  and  subsoil  beyond  the  continental  ahelvee  of 
the  coiatel  states  and  under  the  high  seas  wherein  states  could  guarantee  exclusive  rights  to  exploit  resources  and  en¬ 
sure  secure  titles.  See  Goldie,  at  el. ,  "A  Symposium  on  the  Geneve  Conventions  and  the  Need  for  Future  Modification," 

The  Law  of  the  Sea:  Offshore  Boundaries  and  Zones,  ed.  Lewie  M.  Alexander  (Columbus,  Onio:  Ohio  State  University  Press, 
1967),  265,  281-85  (hereinafter  cited  as  "Goldie,  'Ceneva  Conventions*"}.  For  a  very  brief  outline  of  the  proposals  made 
in  that  etudy  for  an  international  treaty  regime  regulating  the  allocation  of  Submarine  2onts  of  Special  Jurisdiction 
among  ststma  and  providing  for  the  evidences,  recognition  snd  reception  of  titles  snd  transactions  derived  therefrom 
see.  infra  ••  III(l)  and  (2). 


2  11  Ine'l.  6  Coop 


6)0  (1962). 


2  An  oxooplo  of  nitch  *  coglaa  (In  c.nu  of  ch«  chon  norgln.  Continental  Shelf  Doctrine)  1.  to  be  found  In  Gldel,  Le 
Plateau  Continental  (Opening  Address  at  the  Fourth  Annual  Conference  of  the  International  Bar  Association,  July,  1952), 
trmosl.  aa  The  Continental  Shelf,  3  U.tf.  Auatl.  Ann.  L.  Rev.  87  ,  102—  3  (Goldie  transl.  195<0.  It  is  as  follows: 

"This  auch  seems  certain:  Of  those  states  which  have  claimed  similar  rights  (although 
In  many  instances  the  claims  lack  that  exact  similarity  which  la  a  condition  precedent  to 
their  recognition  as  e  common  rule),  each  has  unilaterally  expressed  an  intention  in  substan¬ 
tial  conformity  with  that  txpreaaed  by  the  others;  thereafter  It  cannot  venire  contra  factim 
propri’jc.  it  la  estopped  from  denying  to  ethers  rights  sicilar  to  those  which  It  has  claimed 
for  itself.  Because  m  this  way  thtrs  has  been  formed  e  reciprocal  system  which  has  already 
acquired  considerable  importance  it  may  be  said  that  a,  regime  of  the  continental  shelf  has  come 
into  being.  But  Is  that  rsglme  equivalent  to  a  precept  cf  customary  international  law  capable 
of  operating  as  a  general  category  for  every  unilateral  expression  of  Intention  of  the  same 
nature  end  therefore  able  to  make  auch  expressions  of  Intention  effective  ergs  ottnes?" 

This  writer  (in  Goldie,  "Special  Regimes  and  Pre-Emptive  Activities  in  International  Law,"  11  lnt'1.  6 
Comp,  L.Q,  670,  698  (1962)),  without  attempting  to  exhaust  the  categorise,  distinguished  the  following  types  of  regimes 
(of  which  thet  indicated  by  Professor  Gidel  in  the  foregoing  quotation  is  one — the  second) : 

"(1)  The  acceptance,  amongst  a  group  of  states,  of  a  community  of  laws  snd  of  legal  ideas — 
for  which  Travers  v.  Holley  and  the  cases  following  it  provide  an  eloquent  example;  (2)  the 
mutual  respect  and  recognition  accorded  by  certain  states  to  the  unilateral  policies  of  others 
acting  in  srtstantltl  conformity  with  their  own,  enmeshing  ell  the  etatee  concerned  in  a  regime 
with  respect  to  those  policies;  (3)  e  common  loyalty,  among  a  group  of  states,  to  the  principle 
of  abstention  regarding  a  cuokot  resource  when  this  le  mutually  and  equitably  administered  in 
the  light  of  scientific  knowledge,  the  participation  of  thaae  mtataa  within  a  regime  of  this 
kind  moat  clearly  illustrates  the  possibility  of  restraining  pre-emptive  acre  which  might  other¬ 
wise  be  permitted  under  general  International  law." 

4  Goldie,  "Geneva  Conventions,"  281-85.  See  alto  infra.  8  Ill(i). 
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Convention  on  the  Continental  Shelf,  Geneva,  1958,^  with  one  amendment— the  elimination  of  tha  exploltab lllty  test  In 
Article  1.)  Secondly,  following  the  definition  Just  given,  1  view  the  tens  "reglee"  oa  applying,  in  the  context  of  this 
study,  to  the  legal  rules  and  doctrines  governing  and  reconciling  possible  alternative  and  even  potentially  conflicting 
uses,  interests,  and  activities.  Hence  1  cannot  accept  a  view  chat  each  use,  economic,  military,  and  scientific,  neces¬ 
sarily  su&t  have  its  own  regime — as  would  seem  implicit  in  the  choice  of  this  panel's  title  and  the  allocation  of  indi¬ 
vidual  topics.  Indeed,  such  a  theory  of  separate  and  alternative  regimes  would  be  an  Invitation  to  anarchy.  Hy  second 
point  is  concerned  io  clarify  aaa uppt ions  which  the  use  of  Che  phrase  "alternative  regime*"  (and  especially,  within  thst 
wider  formula  the  more  restricting  term  "alternative*  for  military  use")  would  appear  to  suggest  regarding  tha  affect  of 
the  outbreak  of  war  upon  a  regime  governing  alternative  or  conflicting  uaea  of  tha  oceans.  This  pspar  will  not  be  cen¬ 
trally  concerned  with  the  impact  of  war  on  the  IcrsI  regime  1  suggested  here  last  year  and  will  indicate  In  latmr  para¬ 
graphs, 

(a)  Can  there  be  an  "Alternative  Regime"  for  'Military  bse"? 

Hy  own  proposals  for  the  emerging  rules  and  doctrines  of  the  aea.  If  the  oceans  are  to  be  rationally  uamd, 
reoain  that  the  governing  regimes  should  not  be  "alternative”  to  one  another,  but  should  reconcile  alternative  usee. 

There  should  be  one  embracing  regime  regulating  each  major  economic  and  juridical  division  of  the  high  seas:  thus  there 
should  be  one  for  the  continents]  <*helf,  another  for  the  resources  of  the  seabed  and  aubsoll  of  the  deep  oceans,  one  for 
the  living  resources  of  the  volu  the  waters,  and  another  regulating  transoceanic  and  maritime  seaborne  and  airborne 

traffic.  Th*1 2  proposal  1  put  forwaru  !n  the  paper  1  gave  here  last  year  for  a  regime  ordering  the  distribution  and  recog¬ 
nition  of  rights  over  the  resources  of  the  seabed  and  subsoil  of  the  oceans,  may,  perhaps,  offer  merely  one  of  a  nvabar 
of  possibilities.  But  whatever  the  form  of  the  international  regime  which  does  emerge,  it  should  be  one  directed  to 
bringing  about  the  eaxiousn  use  of  available  resources  for  the  general  benefit  in  order  to  achieve  equitable  allocations 
of  the  oceans'  resources.  The  regime  I  suggested  last  year  not  only  offered  a  blueprint,  it  also  provided  the  modalities 
of  the  transition  from  the  present  primitive  and  Inadequate  regime  to  one  which  was  proposed  as  more  completely  respond¬ 
ing  to  the  present-day  needs  of  the  world. 

(b)  Military  L'aes--War  or  Peace? 

The  premise  of  this  present  paper,  let  me  repeat.  Is  that  the  regime  discussed  in  the  pages  which  follow 
la  relevant  to  peaceful  relations — not  warlike  ones.  Or,  if  relevant  to  the  conduct  of  a  limited  war  or  a  civil  war,  the 
regime  discussed  i”.  the  pages  which  follow  is  outside  the  conduct  of  hostilities  and  of  actual  military  or  naval  opera¬ 
tions.  If  the  wa*  la  less  than  an  unlimited  one,  then  only  those  activities  which  are  within  the  sonc,  the  acceptable 
means,  and  the  act.  oe  of  the  combat  will  be  affected.  But  If  the  war  Is  unllwitad,  then  relatione  defined  in  terms  of  a 
peaceful  regime  will  uc  changed  into  relations  determined  by  the  exigencies,  and  the  dimensions,  of  totsl  war.  For  un¬ 
limited  war  throws  down  a  great  landmark^  in  international  law  whereby  all  legal  relations  arc  changed  to  Che  extent 
thst  they  fall  within  the  scope  of  the  conduct  of  hostilities.  In  modern  terms  the  issue  of  whether  s  legal  relation  has 
been  translated  from  the  dimension  of  peace  to  that  of  war  may  well  depend  on  whether  ar  escalation  of  hostilities 


*  Done  April  29,  1938,  (m*i  1  I.5.T.  *71,  1.1. A. S.  No.  5578,  *99  U.N.T.S.  311. 

b  This  writer  has,  in  his  book  review  of  V.  Sokolovskii.  Soviet  Military  Strategy  (H.  Dlneratein,  L.  Goure  and  T.  Wolfe 
transl.  1963),  36  S.  Cal.  L.  Rev.  629,  633  (1963)  (hereinafter  cited  aa  "Goldie,  ’Sokolovskii"’]  criticised  King  lake ’a 
use  nf  the  "outbreak  of  hostilities  aa  'throwing  down  the  great  landmark  between  peace  and  war,'  and  signifying  an  abso¬ 
lute  change  in  lelatlona"  (footnotes  omitted)  in  the  following  terms  (id.  n.  20): 

"This  osy  express  the  thoughts  of  the  closet  and  the  study;  but  It  does  not 
reflect  British  military  practice  in  that  century,  when  Britain  was  continuously 
enforcing  her  authority  in  contests  and  wars  of  all  sites  and  degrees  of  commit¬ 
ment  (from  battle  victories  over  Russia  in  the  Crimean  War  in  18$4-5fe--Russia  was 
then  regarded  as  the  first  military  power  in  Euro,**-- 1 o  tribal  skirmishes  in  Asia 
and  Africa,  and  to  the  conduct  of  the  Great  Game  U'  the  ~asue  and  Central  Asia)." 

This  writer  must  now  add  a  qualification  to  this  observation.  Insofar  as  hostilities,  even  in  a  limited 
war,  so  affect  relations,  that  war  does  become  a  landmark  in  the  law,  not  absolutely,  but  relatively  1  with  regard  to 
its  transforming  effect  on  those  relations.  Secondly,  unlimited,  or  "absolute"  warfare,  unforeseen  in  von  Clausewitt's 
time,  now  does  throw  down  "the  great  landmark"  Kinglake  mentioned,  for: 

"The  word  'absolute'  here  is  ua  i  to  indicate  that  it  is  now  possible  to  wage 
absolute  war,  i^. ,  a  war  which  need  not  be  limited  by  Clausewitt's  three  modifying 
factors,  but  can  'spring  up  quite  suddenly  and  spread  to  the  full  in  s  moewent,'  con¬ 
sist  of  ’a  single  absolute  blow,'  and  lapoae  Irreparable  harm  upon  the  enemy,  a  harm 
In  absolute  terms  In  that  it  la  one  from  which  he  nay  rever  recover.  Such  a  blow  la 
not  'a  passing  evil.'  See  Inter  alia  3  Von  Clauaevitt  79-83  (Book  VIII,  Chapter  2, 

Absolute  and  Real  War')." 

S  :e  Goldie,  "Sokolovskii"  636  ft.  34:  The  reference  to  Von  Clausewitt  in  the  above  citation  refers  to 
Von  Clausewitt.  op  War  (Graham  transl.  1949),  see  Coldle,  "Sokolovskii"  633  n.  19.  Thus  today  it  becomes  possible  to 
speak  of  hostilities  as  providing  legal  landmarks — but  in  a  sense  different  from  Kinglake 'a — and  under  the  following 
circusstances : 


(1)  Relatively,  and  when  specific  relations  are  affected  and  transformed  in  the  conduct 
of  a  limited  war;  and 

(2)  Absolutely,  when  "absolute  war"--»ow  a  military  possibility  the  Intellectual  implications 
of  which  should  not  be  shirked — defines  the  totality  of  relations  between  the  contesting 
states  or  blocs. 
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includes.  either  by  reason  of  their  location  or  their  category,  activities  which,  without  their  being  caught  within  the 
Mt  of  warfare,  would  remain  within  th«  regie*  propoaed  in  this  study.  For  example,  whlla'.  two  atatea  wage  a  limited  war 
on  each  ochar  on  dry  land,  their  fixed  submarine  bases,  installation  and  depots  nay  well  fill  within  a  regime  governing 
peaceful  relations.  In  such  a  situation  thete  "sanctuaries"  would  be  respected  by  tha  very  nations  which  are  waging  war 
in  other  thaaeraa. 

(2)  Tha  Place  of  tha  Realm*  in  International  Law 

Traditionally  tha  international  law  of  peace  distinguished  between  two  categories  rA  sees;  those  under 
•ovartignty  of  the  coastal  state  by  raaaon  of  a  number  of  labels— -territorial  waters,  Internal  waters,  historic  waters; 
and  thoaa  beyond  the  aovereignty  of  any  state — the  "free  high  seae,"  these  being  viewed  aa  res  extra  ccmuneccitg  whether 
aa  rat  nulllua  or  aa  ret  oanius  cowtuPlt.  In  recent  years  soma  novel  doctrines  have  been  developed  for  the  affirmance  of 
coastal  atatea'  claims  to  axtand  their  exclusive  authority  further  and  further  out  from  their  coasts  and  into  the  marl- 
tima  trass  which  formerly  ware  characterised  as  "free  high  teas."  Although  these  many  doctrines  pay  lip-service  to  the 
fraadom  of  tha  ata a,  Ilka  tha  older  formulations  of  territorial  and  internal  waters,  they  fall  within  the  general  cate¬ 
gory  of  eiclualva  rather  chan  shared  claims  to  use  a  resource  or  to  exercise  a  Jurisdiction.  These  contemporary  vari¬ 
ations  oo  tha  older  theme  of  exclusivity  include:  contiguous  tones ,  tone  a  of  specialised  jurisdiction,  the  continental 
thalf  doctrine,  and  conservation  tones.  AH  these  resemble  the  older  concept  of  territorial  and  Internal  waters  in  that 
tha  rights  they  justify  arias  from  the  unilateral  action  of  the  coastal  state  and  are  exclusively  expressed  by  that  state. 
The  ugh  guldad  by  tha  ideal  of  progressive  devalopment"  as  wall  aa  faithful  to  tha  task  of  codification,  the  Geneva  Con¬ 
ventions  on  tha  Law  of  the  Sea,  and  their  attendant  Resolutions  and  Protocol,  did  little  more  than  cast  the  traditional 
.vatt'itm  of  tha  international  law  of  the  sea  into  an  authoritative  form,  consecrate  several  emerging  doctrines  (for  exam¬ 
ple,  that  of  tha  continental  shelf)  aa  existing  lav,  and  Introduce  some  apecl.ic  and  therefore  limited  reforms.  The  Con- 
faranee  did  not,  he*# ever,  effectively  temper  the  basic  pattern  of  the  regime  of  the  world'9  oceana. 

This  general  customary  regime  has  been  modified,  with  respect  to  a  number  of  resources,  and  especially 
various  species  of  fashionably  edible  fish,  by  treaty  regimes  (some  bilateral,  others  multilateral)  establishing  regional 
fishery  authorities  which  conduct  reeearrh  and  exercise  Independent  regulatory  powers  over  access  to  the  fishery  In  terms 
of  conservation  and  exploitation  claims.  But  even  when  due  account  la  made  of  these  treaty  regimes,  the  traditional,  con- 
captuallstlc  approach  still  holds  sway  over  the  general  atudy  and  application  *>f  the  discipline  called  international  law 
of  tha  sea.  This  is  true,  not  only  of  those  a re  as  where  treaty  regimes  have  failed  to  replace  the  traditional  order,  but 
•van  Id  the  negotiations  for  and  Interpretation  if  the  existing  treaty  regimes.  Invocation  of  the  traditional  concepts 
only  too  often  provides  tha  rhetoric  for  aasertitg  claim*  to  be  incorporated  Into  the  treaty's  provisions.  Also  Inter¬ 
national  lmvyara  show  a  marked  propensity,  whan  confronted  by  the  task  of  Interpreting  the  terms  of  an  existing  treaty, 
to  put  forward,  or  to  accept,  the  construction  most  congruent  with  traditional  doctrines. 

Aa  world  population  increases,  ao  mankind  la  looking  mere  and  more  to  the  seas  to  supply  natural  resources 
of  all  kind*  aa  thaaa  diminish  on  land  In  the  face  of  an  ever-increaaing  demand.  The  oceana  offer  us  a  great  variety  and 
multitude  of  mineral  and  organic  resources,  some  of  which  have  only  cone  within  the  scope  of  our  understanding  and  use  in 
raceitt  years,  or  avan  month*.  The  traditional  and  atill-exiat ing  rules  which  govern  the  International  law  of  the  sea  have 
beccw  completely  Inadequate  to  give  a  secure  basis  for  winning  all  the  resources  of  the  sea — those  which  have  long  been 
known  and  available  equally  with  thoaa  which  are  newly  discovered  and  exploited.  This  observation  is  particularly  cogent 
In  connection  with  the  more  newly-known  and  exploitable  resources.  The  economics  of  winning  these  call  for  great  outlays 
of  capital,  skill ,  and  time.  But,  a a  International  law  stand*  at  present,  such  investments  may  be  placed  in  jeopardy 
sinew,  bayond  tha  territorial  aaaa  of  the  coastal  states,  and  outside  chelf  continental  shelves,  the  primitive  Law  of 
Captur*  provides  the  aola  muniments  of  title  to  the  hard-won  richea  of  the  seas.  Such  a  legal  rule  aa  this  provides  no 
adequate  security  of  title  once  a  coastal  state's  zones  of  jurisdiction  have  been  left  behind.  In  addition,  It  renders 
investment  in  mineral-winning  activities  in  the  deep  oceana  unnecessarily  rlely  and  unattractive  to  lenders,  investors, 
and  antrepraoaura — thereby  reducing  if  not  nullifying  the  incentives  for  engaging  in  these  activities.  When  the  tech¬ 
nology,  knowledge,  capital  and  daaira  to  engage  in  an  activity  are  all  present,  and  when  that  activity  would  be  for  the 
benaflt  of  mankind,  it  teams  absurd  that  only  tha  attic  of  the  law  should,  through  the  ineptitude  and  prlmi t i venesa  of 
tha  applicable  legal  doctrines,  stand  in  the  way  of  successfully  pursuing  that  activity.  Hence  there  it  t  pressing  need 
to  davelop  Imgal  concepts  and  doctrines  to  secure  transactions,  equitably  allocate  the  benefits  derived  frorr  placing  the 
oceans'  resources  at  tha  disposal  of  mankind,  and  ensure  that  inconsistent  uses  of  the  high  seas  do  not  lead  to  conflicts 
not  amendable  to  juridical  forsulatlon  anu  resolution.  The  general  regime  1  provisionally  offered  In  a  preliminary  form 
in  my  paper  last  year  la  Intended  to  bring  about  the  type  of  legal  change  ao  needed  today  in  the  International  lav  of 
tha  aaa. 


11.  3 CHE  IMAGINARY  MILITARY  SYSTEMS  INDICATING  PRESSURf  FOR  LEGAL  CHANCE 


Reading  some  of  the  technical  Journals  has  Induced  me  to  engage  In  some  science-fiction  speculation,  and, 
on  tha  premia*  that  some  aspects  of  the  system*  I  aa  going  to  outline  My,  perhaps,  feasibly  form  part  of  a  nation's 
future  defense  arsenal,  I  shall  propose  the  sort  of  legal  regime  which  claims  for  the  protection  and  integrity  of  such 
Imagined  systems  and  Installations  will  logically  call  for.  Moat  of  the  military  hardware  and  establishments  envisaged 
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in  the  following  par*graph*  are  baaed  on  articles  and  papcra  In  recent  laaues  of  Ceo-Marlne  Technology  and  Oceanolotv 
International .  and  the  papers  reproduced  In  The  New  Trust  Seaward. ? 

(1)  Submarine  Pent  and  Forta 

In  the  near  future,  when  men  have  learnt  to  establish  aaml- permanent  dwelling#  under  the  sea,  naval  au- 
thorltlee  will  sec  the  need  to  establish  permanent  fined  submarine  maintenance  facilities,  research  and  communications 
stations,  storage  depots  and  repair  works  (miniature  submarine  San  Diegos,  Gibraltar#,  Malta*,  and  Guantanamo*) .  These 
could  be  built  on  the  seebed  or  in  the  subsoil;  or  could  float  suspended  at  various  depths  below  the  surface  of  the  sea. 
However  constructed  and  plsced,  these  Installations  would  need  protection,  not  only  from  discovery  end  from  espionage, 
but  also  from  the  direct  exercise  of  either  secret  or  overt  force. 

Accordingly,  some  analogy  of  states '  present-day  right  to  "territorial  integrity"  should  be  extended  to 
such  establishments — despite  the  novel  three-dimensional  qualities  of  their  borders.  In  this  context  there  la  one  pre¬ 
liminary  difficulty:  under  international  law  (and  apart,  possibly,  from  an  extended  and  therefore  potentially  dangerous 
use  of  the  doctrine  of  occupatlo  terras  nulHjua)  there  sre  no  available  doctrine-  which  have  been  specifically  fashioned 
for  asserting  territorial  sovereignty  over  areas  and  volumes  of  submarine  apace,  and  for  establishing  sacrosanct  national 
boundaries  In  and  below  the  voliae  of  the  waters  and  beyond  the  geographical  area  of  coastal  states'  continental  ahalvaa, 
territorial  waters,  and/or  various  types  of  protective  contiguous  rones.  Can  these  permanent  end  fixed  submsrlne  es¬ 
tablishments  be  lawfully  protected!  Two  opposite  possible  solutions  spring  to  mind.  The  first  la  to  find  security  In 
existing  international  law.  For  a  state  may  prefer  to  rely  upon  the  protection  which  secrecy,  provided  by  the  Halted 
effectiveness  of  radar  and  the  blackness  and  vaatness  of  the  area  and  distances,  both  vertically  ard  hor 1 tontally ,  of  the 
ocean  depths,  affords-'*  preference  which  would  be  strongly  fortified  when  secrecy  is  reinforced  by  the  right  of  self- 
defense  In  the  event  of  a  threatened  attack.  On  the  other  hand,  states  relying  on  this  combination  of  aecrecy  and  self- 
defense  expose  themselves  to  a  major  risk;  namely  that  Chair  Installation  may  be  discovered  by  vessels  exercising  the 
freedom  of  the  seas,  and  hence  immune  from  legitimate  reprisals.  An  alternative  possible  solution  would  be  to  bring  sub- 
uarlne  installations  within  a  treaty  regime  which,  on  an  analogy  with  Article  82  of  the  United  Nations  Charter,  recog¬ 
nize*  "strategic  areas"  from  which  unauthorised  persona,  vassals  and  systems  can  be  excluded  under  International  law,  and 
wherein  the  doctrine  of  the  freedom  of  the  sees  would  have  no  place.  A  state  may  not,  however,  aeak  to  obtain  the  advan¬ 
tages  of  both  types  of  regime.  It  must  choose  between  them. 

(2)  Fixed  or  "Hardened"  Submarine  Rocket  Sites 

Similar  problems  apply  to  fixed  or  "hardened"  Submarine  rocket  Installations  as  have  already  been  die- 
cussed  in  connection  with  submarine  naval  bases,  work  shops,  supply  depots  and  establishment*.  Here,  too,  a  stats  may 
rely  on  either  secrecy  or  the  treaty  regime  which  has  Just  been  Indicated. 

(3)  Polaris  Submarines.  Deep  Diving  Systems  and  Mobile  Naval  Research  Laboratories 

The  units  indicated  in  this  heading  Include  the  many  types  of  submarines,  deep  submersible*  and  surface 
vessels  which  have  recently  been,  or  are  now  being,  developed.  Since  mobility  la  their  keynote,  there  would  appear  to 
be  little  need  to  extend  the  suggested  treaty  regime  to  these  craft.  Unlike  the  units  1  have  Just  discussed,  general 
International  law  and  the  1958  Geneva  Convention  on  the  High  Seas  would  provide  these  mobile  units  with  an  adequate 
regime  during  peacetime. — subject  to  the  eventual  possibility,  should  these  types  of  vehicles  become  very  common,  to  agree 
cents  establishing  "rules  of  the  road"  and  perhaps,  to  similar  arrangements  as  those  which  today  govern  major  lntematlon 
al  air  routes. 

(A)  Submarine  Hunting  Systems 

Secrecy  and  surprise,  as  well  as  the  nuclear  warhead  of  its  weapons,  provide  the  Polaris  submarine  with 
Its  ewesetse  authority.  This  submarine  warship's  invulnerability  depends  on  the  difficulty,  at  the  present  state  of  the 
art,  of  finding  it  and  kaeplng  track  of  It — a  function  squally  of  tt^e  present-day  inability  of  radar  to  operate  effect¬ 
ively  under  water  and  of  the  short  range  of  sonar  and  the  slew  travelling  speed  of  its  signals.  On  the  other  hand,  a 
perusal  of  the  current  and  recent  Issues  of  such  periodical*  os  Cao-rtailne  Technology  and  Oceanology  International  show 
the  many  types  of  equipment  which  could  be  combined,  with  a  little  Imagination,  to  limit  the  Polaris  submarine's  author- 
lty  by  ending  Its  capability  of  surprise.  One  such  combination  ha*  already  been  publicly  proposed  for  peaceful  uses— 
nmely.  Central  Dynamic's  proposal  for  a  "World  Weather  Watch"  system.  This  is,  briefly,  to  add  to  the  preaenc-day 
meteorological  system  of  land  stations  supplemented  by  measurements  in  the  upper  atmosphere  and  the  reporta  of  the 
weather  satellite*,  a  world-wide  network  of  giant  data-collactlng  ocean  buoys.  The  data  which  these  buoys  could  collect, 
it  la  suggested,  could  be  instantaneously  relayed  to  central  positions  by  commun lest lonj  satellites.  Why  should  such  s 


‘  Transactions  of  the  Third  Annual  MTS  Conference  and  Exhibit,  5-7  June.  1967,  San  Diego,  California  (1967).  The  papers 
especially  relied  on  are: 

(a)  C.  Majkrtak  and  M,  Polgar,  "Energy  Converter  for  Unattended  Data-Collectlng  Buoys,"  id.  277; 

(b)  J.  Harter,  "Advanced  Gaa  Handling  Techniques  as  an  Aid  to  Saturation  Diving,"  id,  337; 

(c)  A.  Kraaberg,  "Saturation  Diving;  Vertical  Excursion  Techniques,"  iji.  345; 

(d)  C.  Brancart  and  C.  Hoffman,  "Star  II  A  Second  Generation  Research  Submarin*,*'  J A,  459; 

(•)  F.  tilot,  "The  Design  and  Construction  of  Deepatsr  2000,”  479; 

(f)  L.  Wossermsa,  "Feasibility  Evaluation  of  a  Moored  Oceanographic  Buoy-Satellite  Data  Relay  System," 
_ld.  517; 

(g)  C.  Beckner,  "An  Infrared  Detecting  Set,"  ijd,  533; 

(h)  X.  Perry  and  U.  Smith,  "A  New  Set  of  Module*  for  Oceanographic  and  Marine  Meteorological  Instru¬ 
ments,  Instrument  Systems  and  Associated  Oats  Processing,”  i_d.  571. 

And  eta  Appendix  I  attached  hareto. 
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lyitM  not  be  adapted  to  submarine  watching?  For  if  the  buoy*  were  In  clot*  enough  proximity  they  could  utilise  aonir, 
for  that  system  of  detection's.  ftTtat  weakness,  slowness  and  ahort  rang*  of  signals,  would  oo  longer  be  a  critical  limita¬ 
tion  to  watching  submarines,  am  auch  high-speed,  nuclear- powered  submarines,  aa  those  mounting  the  Polaris  missile. 

What  sort  of  a  legal  regime  would  be  moot  apt  for  such  a  defensive  system?  Hy  suggestion  is  that  a 
"World  Submarina  Watch"  ayatem  ahould  be  aata^Mihad  and  should  be  characterised  In  lew  aa  an  "international  easement"  to 
be  owned  and  controlled  by  a  aupranitlonel  agency  whoee  members  could  include  not  only  the  contributing  etateo,  but  also 
the  Secretary  Cmueral  of  the  United  Nations  and  any  disarmament  impaction  agenda*  which  might  be  eetsbliahed  in  the 
future.  (A  similar  status — with  suitable  v#riatton*--could  be  developed  for  on  Internationalised  and  universal  'Not  Id 
Weather  Watch"  ayatem,  to  the  advantage  and  prosperity  of  the  whole  world.)  If  the  "free  for  all"  alternatlva  wart 
allowed  there  would  be  the  potantlal  wastage  and  confusion  resulting  from  a  niaeber  of  countries  establishing  their  own 
"World  Submarine  Watches."  Hare  aa  in  10  many  developing  frontiers  of  International  law,  the  danger  of  conflict  would 
appear  to  threatma  not  only  from  Inconsistent  uses  but  also  from  overcrowding  of  facilities  directed  towards  the  same, 
or  parallel  uses. 


Ill:  DEEP  OCEAN  HlNtNQ  K*D  H 1  HI AKY  USES 
(1)  legal  As 1st ions  within  the  Draft  Convention  (or  Articles) 

Hy  basic  proposals  regarding  this  group  of  uses  of  the  seabed  end  subsoil  remain  unchanged  from  last 
year*  Hy  position  still  la  that  legal  analogies  may  fruitfully  and  appropriately  be  drawn  from  the  provisions  and  lnstl- 
tutlona  of  the  International  TelecoMun lcat Iona  (ITU)  Convention**  for  allocating  to  states  specific  areas  of  the  seabed 
•Ad  subsoil,  to  be  designated  Submarine  Zones  of  Special  Jurisdiction,  and  that  military  activities  ahould  not  fall  with¬ 
in  e  distinct  regime  from  that  sdimbrsted  In  the  Draft  Convention  (or  Draft  Articles)  on  the  Resources  of  tha  Seabed  and 
Subsoil  I  proposed  in  my  paper  lest  July. 

An  outline  of  the  general  contour*  and  qualities  of  such  a  regime  might  well  be  briefly  Indicated  at  this 
point.  First,  my  proposal  puts  forward  procedures  for  allocstlng  snd  evidencing  states'  Submarine  Zones  of  Special 
Jurisdiction  for  winning  mineral  resources  from  the  seabed  and  subsoil  of  thu  deep  oceans  bsyond  states '  territorial 
waters  and  continental  shelves  (the  continental  shelf  being  defined  In  tense  of  depth — l.e.,  two  hundred  meters— only ) , 
Second,  the  suggested  regime  provide*  principles  for  the  transnational*®  recognition  and  reception  of  valid  and  marketable 
title*  to  thoee  resources.  This  second  group  of  principles  both  outlines  the  terms,  and  the  means  of  development,  of  an 


** (Genova  Revialoo)  done  December  11,  1959,  (  1961)  2  U._S,T.  1761,  T.I.A.S.  No.  4892. 

^Thle  treaty  regime  could  equally  well  be  established  by  adding  new  articles  to  the  Geneve  Convention  on  the  High  Seas, 
or,  alternatively,  by  means  of  a  fifth  Convention  on  the  Law  of  the  Sea,  possibly  to  be  named  Che  "Convention  cn  the 
Resourcae  of  tha  Seabed  and  Subsoil  of  the  High  Sea*."  On  the  other  hand,  lo  add  these  proposed  articles  to  the  Conti¬ 
nental  Shelf  Convention  could  be  very  misleading.  Despite  th«  fact  thet  they  also  offer  procedures  for  -xercising  sover¬ 
eign  rights  In  submarine  areas,  and  create  thereby  means  of  securing  titles  to  resources  won  from  the  seabed  and  subsoil 
of  the  oceans,  the  recognition  of  claims.  Che  allocation  of  authority,  and  the  procedures  suggested  In  this  writer's 
proposals  operate  on  the  basis  of  quite  different  principles  from  those  sec  forth  in  the  Geneva  Convention  on  the  Con¬ 
tinental  Shelf.  To  place  these  two  seta  of  operating  rule*  in  the  same  Convention  could,  therefore,  create  confusion — 
•specially  in  matters  of  interpretation. 

^"Transnational"  la  a  moat  useful  adjective,  and  one  made  popular  by  Judg  Jessup  in  hia  book  Transnational  Law  (1956) 
to  indicate  legal  relatione  (and  factual  altustlons)  not  adequately  covered  by  any  other  word.  He  deflaea  the  term  id. 
at  2,  am  follows: 


"...I  shall  use,  iusL«*«i  oi  ’  iota  macional  1m.’  cne  term  :  transnational  law' 
to  Include  all  law  which  regulates  actions  or  events  that  transcend  national  front¬ 
ier*.  Roth  public  and  private  international  law  are  included,  aa  are  other  rules 
which  do  not  wholly  fit  Into  such  standard  categories."  (Footnotes  omitted.) 

Judge  Jessup  appended  a  n.3  to  this  quotation  which  la  as  follows: 

"Hyras  McDougal  has  familiarised  ua  with  the  us*  of  the  adjective  * c ransnat lonal ’ 
to  deacrlba  groups  whose  composition  or  activities  transcend  national  frontiers,  but 
he  dees  not  apply  tha  term  to  law  in  trie  sense  In  which  it  is  used  here.  Joseph  E. 

Johnson  suggested  more  broadly  the  utility  of  the  word  'transnational'  In  place  of 
* internet lonel '  In  hla  address  of  June  15,  1955,  at  the  annual  meeting  of  che  Har¬ 
vard  Foundation  and  Law  School  Alianl.  Occasional  use  of  the  word  he*  also  been  mads 
by  ..Corbett,  The  Study  of  International  Law  50  (...1955),  and  by . . . Nuaibaum,  A  Con¬ 
cise  History  of  the  Lam  of  Nations  (rev.  ed. — 1934)." 

"Transas t locally  valid  and  marketable  title*"  may,  hence,  be  defined  aa  those  titles  which  depend,  for 
Chair  validity,  upon  a  regime  transcending  domestic  law — even  though  their  effectiveness  la  dependant  upon  their  recog¬ 
nition  and  reception  In  domestic  tribunals  and  aa  an  adjunct  of  domestic  property  law. 
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international  (or,  better,  trananat tonal)  regime  of  recognltion--of  "Fall  Faith  and  Credit"--co  be  accorded  by  the  au- 
thoritlea  of  all  atatea  who  are  parties  to  the  regime  to  titles  allocated  by  each  etate  and  pertaining  to  reaourcea  won 
frcha  the  bed  and  oubeoil  of  Che  deep  oceans.  To  be  more  explicit:  ey  intention  was  to  aet  out  the  principles  of  a  regime 
governing  the  asaurances  of  title*  created  under  the  municipal  lev  oF  each  state,  by  the  recognition  of  thoae  titles  In 
the  courts  of  *11  the  others  through  an  international  agreement ,  and  by  means  of  eatabl lahing ,  under  public  International 
treaty  law,  conflict  of  laws  standard*  and  obligations  of  recognition. 

By  means  of  establishing  a  regine  of  this  kind  certain  areas  whose  resources  might  otherwise  subject  tham 
to  conflicting  multiple  usee,  or  to  over-use,  would  be  preserved  from  becoming  arenas  of  intractable  disputes.  While 
negotiation  and  agreement  could  effectively  achieve  an  acceptable  distribution  of  the  Suhnarlne  Zones  of  Special  Juris¬ 
diction,  requiring  the  delicate  task  of  allocating  mineral-bear ing  submarine  areas  to  remain  within  tha  scope  of  Pleni¬ 
potentiary  Conferences,  tha  recordation  of  rights  already  established  could,  and  should,  be  left  to  an  appropriate  ad¬ 
ministrative  agency.  Hanes,  central  to  that  study  was  the  proposal  that  regional  agencies  with,  necessarily,  a  central 
index  in  the  United  Nations  Secretariat  should  be  established  to  carry  out  evidentiary  and  recording  functions.  (Thass 
agencies  would  have  no  authority  to  grant  titles.)  Die  primary  function  of  such  Institutions  would  bs  to  ensure  that 
the  whole  world  had  effective  notice  of  the  existence,  ares  and  content  of  recorded  rights.  With  regard  to  defense  ac¬ 
tivities  I  suggested  a  third  set  of  principle?.  I  took,  as  ay  starting  point,  the  strategic  provisions  of  Article  82  of 
the  United  Nations  Charter  as  an  analogy.  By  virtue  of  thoae  proposals  states  seeking  to  establish  fixed  defense  Instal¬ 
lations  on  sea  mounts  and  on  t.he  seabed  should  give  notice  to  the  effect  that  such  areas  have  been  taken  for  defense  pur¬ 
poses  and  are  not  to  be  viewed  as  being  any  longer  under  the  general  International  law  rules  governing  the  seabed  and  Its 
subsoil.  Upon  such  an  announcement  the  asserting  state  may,  further,  establish  "security  tones"  around  Its  strategic 
areas.  The  jurisdiction  asserted  would  be  analogous  Co  that  claimed  In  the  Australian  Defense  (Special  Undertakings)  Act 
of  1952^  (proclaiming  tha  Porto  Bello  Islands  to  be  a  "prohibited  area"  for  the  conduct  of  atomic  bomb  testa),  rather 
than  that  published  by  the  United  States  and  the  Soviet  Union  in  their  nuclear  weapon  testing  areas  on  the  high  aaaa. 
(These  cointrles  merely  issued  Notices  to  Mariners. 12)  on  the  other  hand,  the  proclamations  of  defense  areas  should  be 
accompanied  by  Notices  to  Mariners;  but  these  notices  would  be  merely  evidence  of  the  privileges  asserted,  not  the  means 
cresting  those  privileges.  Naval  submarines  would  not,  of  course,  fall  within  this  regine.  They  will  have  to  taka  their 
chances,  as  heretofore,  as  they  clandestinely  move  about  under  the  cover  of  the  seas. 

(2 )  Legal  Relations _Qutalde  the  Draft  Convention  (or  Articles) 

In  concluding  1  would  like  to  add  the  observation  that  Individuals ,  corporations  and,  Indeed,  states 
should  be  perfectly  free  to  invoke,  or  not  to  invoke,  at  their  discretion,  the  foregoing  principles.  They  might,  con¬ 
ceivably,  prefer  to  carry  on  a  specific  submarine  activity  outside  the  proposed  treaty  regime  and  in  secret.  Again,  a 
state  placing  a  higher  value  on  secrecy  with  respect  to  a  defense  installation  on  the  aeabed  Chan  on  the  regime  envis¬ 
aged  in  the  paper  1  gave  here  last  year,  could  atay  outside  that  regime,  and  rely  on  whatever  protection  general  inter¬ 
national  law  might  allow.  In  auch  a  caae  that  state's  reliance  would,  primarily,  not  be  on  any  Legal  concepts,  but  upon 
secrecy  snd  camouflage — in  the  widest  sense.  (This  is,  of  course,  the  present  situation  under  general  customary  intar- 
national  law.)  Outside  the  proposed  treaty  regime  a  state  could  net  demand  the  immunities  and  protection,  nor  the  ex¬ 
clusive  right*,  which  that  regime  could  afford,  any  more  than  today  the  United  States  Navy  car.  demand  exclusive  rights  on 
the  high  seas  when  Ita  exercises  excite  the  curiosity  of  Russian  "trawlers." 

The  exploitation  of  reaourcea  under  the  proposed  treaty  regine  should  take  priority  ever  defense  carried 
on  outside  the  scope  of  the  proposed  articles.  Thus  no  Notice  to  Mariners,  promulgated  for  example  by  the  Soviet  Union, 
would  provide  an  effective  basis  fot  deforcing  a  non-Ruaaian  enterprise  from  working  a  mineral  deposit  with  raapact  to 
which  cVat  enterprise  has  an  internationally  effective  claim  recorded  under  the  proposed  treaty  regime.  tn  brief,  a 
state  ipling  to  bring  a  fixed  submarine  Installation  into  the  regime  gains  immunity,  but  at  the  cost  of  the  secrecy  of 
that  installation's  general  locatlon--but  not,  necessarily,  of  its  exact  location,  nor  of  its  characteristics .  If  a 
state  prefers  the  shield  of  secrecy,  it  will  atay  outalde  the  regime;  but  at  the  co*t  of  it*m»vrity  If  the  secret  should  be 
broken,  or  the  installation  discovered.  Because,  at  least  in  most  cases,  the  discoverer  could  invoke  the  freedom  of  the 
seas,  the  right  of  self-defense  may  well  be  unavailable  to  protect  the  secrecy  of  an  Installation.  Here,  Indeed,  we  do 
have  use  for  the  phrase  "alternative  regimes";^  but,  one  should  note,  here  it  refers  to  the  same  kinds  of  uses — not  to 
"alternative  uses."  Because,  furthermore,  if  alternative  regimes  are  possible  then  they  must  be  seen  as  co-exlitlng. 
Hence  s  principle  resolving  inevitable  conflicts  between  them  is  called  for.  Such  a  principle  Is  that  offered  In  my 
paper  last  year  which  gives  priority  to  uses  derived  from  validly  recorded  Submarine  Zones  of  Special  Jurisdiction  over 
those  depending  on  general  International  law. 


U  Nov.  19,  1932 . 

12  See ,  t,j.  ,  U.  S.  Navy  Hydrographic  Office,  Notice  to  Mariners,  Pt.  II.  No.  21,  para.  2716  (May  23,  1953);  .Id,.,  No.  1*. 
par*.  1685  (April  3,  1954),  and  ^td.  ,  No.  23,  para.  2932  (June  5,  1954). 

1*  For  a  critical  dissuasion  of  this  ten*  in  the  title  to  this  Symposium  see  supra.  •  1(1). 
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IV:  SCIENTIFIC  RESEARCH  AND  THh  KK1MKS  OF  TIIK  SKABKU 


U)  Qn  the  Continental  Shelf 

The  provisions  in  paragraph*  l  end  8  of  Article  5  of  the  1958  Convention  on  the  Continental  Shelf** 
regarding  free  scientific  research  should  he  modified.  Those  paragraphs  are  as  follows: 

"1.  The  exploration  of  the  continental  shelf  and  the  exploitation  of  its  i  ctural 
resources  must  not  result  In  any  unjustifiable  interference  with  navigation,  fislny,  or 
th*  conservation  of  the  living  resources  of  the  sea,  nor  result  In  anv  Interference  with 
fundamental  oceanographic  or  other  scientific  research  carried  out  with  the  intention  of 
open  publication.1' 


and; 


"8.  The  content  of  the  coastal  state  shall  be  obtained  In  respect  of  any  research 
concerning  the  continental  shelf  and  undertaken  there.  Nevertheless,  the  coastal  state 
shall  not  normally  withhold  its  consent  If  the  request  is  submitted  by  a  qualified  insti¬ 
tution  with  a  view  to  puraly  scientific  research  Into  the  physical  or  biological  char- 

actarlstlcn  of  the  continental  shelf,  subject  to  the  proviso  that  the  coastal  state  shall 

haw*  the  right,  If  it  so  desires,  to  participate  or  to  be  represented  In  die  research,  and 
that  in  any  event  the  results  shall  be  published. "15 

Laet  year  ft  thin  Institute  I  dlscuased  the  significance  cf  the  tern  "unj  ua  t  i  f  Lab '.e  interference"  in 
paragraph  1  (suggesting  its  kinship  to  the  civil  law  concept  of  abua  de  droit).  This  discussion  will  be  developed,  for 

the  purposes  of  this  present  study,  In  terms  of  the  interactions  of  military  uses  and  scientific  research*  Again,  the 

Significant*  of  the  inclusion  qualifier  "unjustified"  In  paragraph  l’s  formulation  in  terns  of  navigation  and  fishing, 
and  the  omission  of  that  significant  qualifying  adjective  from  that  paragraph’s  clause  relating  to  scientific  research 
will  ba  ravlaved  in  the  light  of  paragraph  8. 

The  1958  United  Nations  Conference  on  the  Law  of  the  Sea  at  Geneva  missed  the  opportunity  of  declaring  a 
freedom  of  research,  experiment  and  exploration"*^  aa  a  freedom  of  the  high  seas  while  drafting  either  the  Convention  on 
the  High  Seaa*7  (Article  2  of  which  enunciated  a  selection  of  such  freedoms)  or  the  Convention  on  the  Continental  Shelf. 
This  omission  Is  to  be  regretted,  especially  since  the  United  Kingdom  had,  In  1955-56. advocated  such  a  freedom  as  a 
fifth  freedom  of  the  high  seas,  to  be  Inserted  in  Article  2  of  the  International  Law  Cowiaalon's  1955  Draft  Articles 
on  the  Regime  of  the  High  Seaa  (leter  Article  27  of  the  Commlaalon’s  1956  Articles  Con's  *•■*.«  ng  the  law  of  the  Sea*  md. 
with  significant  change*.  Article  2  of  the  Convention  on  the  High  Seas).  Deapite  it*  .  t Ion  of  men  of  learning  and 

•avanta,  th#  Internet lonel  Law  Commission  did  not  see  fit  to  Insert  Into  Any  of  its  dra. »  a  Continental  Shelf  Con¬ 
vention  e  protection  of  the  pre-exlatlng  freedom  of  scientific  research  at  the  some  tiran  *s  was  formulating  the  terms 

of  th#  expansion  of  states’  authority  over  the  seabed  and  subsoil  of  che  continental  one  1 f-- thereby  rendering  the  free¬ 
dom  of  scientific  resesrch  in  that  region  more  precarious  than  heretofore.  The  protections  now  in  Article  5  of  the 
Convention  on  the  Continental  Shelf, 2*  limited  a«»  they  are,  were  added  at  the  1958  United  Nations  Conference  on  the  ..aw 


15  11964)  1  U.S.T.  471,  473-74,  T.l.A.S.  No.  5578  at  3-4,  499  L.N.T.S.  311,  314,  316. 

*6  Quoted  from  United  Kingdom's  Reply,  U.N.  Doc.  A/CN.4/99/Add . 1  (transmitted  by  a  Note  Verbale  Dated  15  March,  1956, 
from  the  United  Kingdom  Delegation  to  the  U.N.),  (  1956)  2  Y . B .  Int  *  1 .  L.  Comm 1 n .  8U,  U.N.  Doc.  A/CN . 4 /SLR, A/ 19 56/Add ,  1, 
Sales  No,:  *956  V. 3,  Vol.  II,  suggesting  the  addition  of  a  fifth  item  to  the  freedom  of  the  seaa  article  (Article  2)  of 
Che  Ccselssi  or.  '*  1955  Provisional  Articles  on  the  Rexiw  of  the  High  Seas,  international  Law  t  onrr.l  s  s  ion ,  "Report  to  the 
General  Assembly  Covering  the.  Work  of  its  Seventh  Session,"  U.N.  Cen.  Ass.  Off.  Rec.  ,  10th  Sesn.,  Supp.  No.  9  at  2,  3 
(A72934)  (1955),  "Report  of  the  Int e rnst lonal  lew  Commission  to  the  General  Assembly,"  (1955)  2  Y . B.  Int 1 1 ,  L.  Coma1 n. 
19,  21,  U.N.  Doc-  A/CN. 4/StR . A/ 19 5 5 /Add .  1,  Sales  No.:  60.  V.3,  Vol.  II. 

17  Pone  April  29,  195B,  [1962)  2  U.S.T.  2312.  T.l.A.S.  5200,  450  U.N.T.S.  82. 

*®  See  supra  n.  15  end  accompanying  text.  See  also  (1956)  1  Y._B,  Int'l,  L.  Comtr'n.  29-32  ,  Sales  No.:  1956, V.3,  Vol.  I. 
19  1 1 956)  2  Y.P.  Int '  1 .  L.  Comm’n.  253,  259. 

See  Appendix  II  to  this  paper  for  a  comparative  table  showing  the  formal  development  of  the  provision  protecting 
scientific  endeavor*  Into  Article  5  of  the  Continental  Shelf  Convention. 
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of  th*  See  at  Geneva^#*  a  result  of  discussion*  in  the  Fourth  Committee  of  that  Conference,  a  stylistic  change  In  the 
Drafting  CoMlttee,  and  the  agreement  of  the  9th  Plenary  Meeting  of  Llm  conference. Apart  from  noting  that  the 
Fourth  Committee'*  deliberations  point  to  a  aeatch  for  n  balance  between  the  intereeca  of  scientific  research  and  the 
claims  of  coastal  states  to  exercise  discretionary  authority  and  control  ovar  their  contiguous  and  adjacent  continental 
shelves,  the  travaux  preparatol rst  are  cf  little  assistant,  in  determining  questions  as  to  the  scope  of  the  freedom  of 
science  theae  clauaes  would  appear  to  vouchsafe,  or  Che  ef fectiveneee  theae  protection!  would  have,  shruld  they  be  In¬ 
voked  in  any  concrete  case. 

The  difference  in  formulation  in  paragraph  l  between  the  protection  Co  be  accorded  to  "fundamental 
oceanographic  or  other  scientific  research"  and  that  to  be  accorded  to  "navigation,  fishing  and  the  conservation  of  the 
living  resources  of  the  ass"  call*  for  elucidation.  For  while  th*  latter  (the  economic)  group  of  activities  are  to  b« 
protected  only  from  "unjustifiable"  interference,  aclentiflc  work  which  la  Intended  to  culminate  in  "open  publication" 
appear  to  be  protected  from  all  interference- -the  qualifying  adjective  "unjuati fled"  being  dropped  from  interference  with 
this  latter  claaa  of  activities.  Does  this  mean  that  Article  5,  paragraph  1,  is  mandatory,  and  that  all  forma  of  con¬ 
tinental  shelf  exploration  and  exploitation  activity  which  might,  conceivably,  Interfere  with  the  types  of  scientific 
research**  falling  within  the  clause  are  prohibited?  Or  does  it  merely  seek  to  protect  scientific  work  actually  to  be 
undertaken,  or  in  the  process  of  being  conducted,  U\  situ?  An  affirmative  answer  to  the  first  queatlon  would  lead  to  the 
stultification  of  poaslbia  future  reaaarch.  Clearly  neither  rf  these  answers  was  In  the  contemplation  of  tha  draftsman. 
Coouaon  sense  tells  us  that  although  paragraph  1  is  allant  as  to  whether  certain  exploration  and  exploitation  activities 
may  set  limits  to  the  freedom  of  aclentiflc  research,  that  freedom  Is  not  altogether  without  those  restraints  which  would 
enable  exploration  and  exploitation  activities  to  be  reasonably  carried  on.  To  construe  the  paragraph  as  excluding  all 
interference,  even  those  interferences  which  might  arise  iron  neceaslty  or  from  the  claims  of  higher  social  values  spe¬ 
cifically  operating  in  an  individual  context,  would  render  the  freedom  of  scientific  research  a  tyrant  governing  ail  other 
uses  of  the  resources  of  the  world's  continental  shelves.  But  If  exploration  and  exploitation  activities  may,  in  special 
ci rcunstances ,  alao  Justifiably  interfere  with  scientific  research,  we  should  ask  why,  then,  was  the  srtdlfylng  adjective 
"unjustified"  excluded  from  the  description  of  the  prohibited  interferences  with  scientific  research,  but  included  in  that 
of  the  prohibited  interferences  with  navigation,  fishing,  and  the  conservation  of  the  living  resources  of  the  sea?  My 
own  response  to  such  ■  question  would  be  to  suggest  that  the  answer  lies  in  the  fact  that  if  the  term  "unjustified" 
appeared  in  paragraph  1  in  both  contexts,  and  without  further  modification  with  respect  to  the  impact  of  the  exploration 
and  exploitation  of  th?  continental  shelf  upon  both  economic  and  aclentiflc  activities,  then  the  possibility  that  the 
arguments  of  lawyers  and  Judges  who  might  sesk  to  give  the  same  meaning  to  both  uses  of  the  word  "unjustified,"  and  to 
develop  the  same  criteria  for  the  application  of  both — notwithstanding  their  greatly  different  contexts — would  have  to 
be  faced.  Thus,  tha  submission  here  is  that  the  omission  of  the  te*“m  "unjustified"  from  the  clause  relating  to  the 
freedom  of  scientific  research  hcraby  indicate*  that  th#  continental  shelf  exploration  and  exploitation  activities  which 
should  be  permitted  to  Interfere  with  this  freedom  must  be  Justified  by  entirely  different  criteria  from  those  permitting 
Interference  with  navigation,  fishing,  and  the  conservation  of  the  living  resources  of  the  sea. 

Paragraph  8  formulates  certain  duties  which  reciprocally  bind  coastal  states  and  those  Individuals  and 
institutions  who  engage  in  th*  scientific  research  activities  indicated  by  the  article;  but  clearly  its  main  thruat  is 
the  protection  of  the  "sovereign  rights" — the  discretionary  powers — of  coastal  states.  Hence  it  would  appear  that  the 
only  limitations  on  those  states'  authority  to  grant  or  withhold  consent  at  will  Is  the  provision  that  their  consent  is 
not  to  be  "normally"  withheld.  The  limits  for  applying  this  important  raodlfying  adverb  "normally"  are  not  indicated. 

While  it  remains  in  tha  paragraph  it  provides  a  temptation  for  coastal  states  which  may  be  uncertain  as  to  the  policies 
they  should  apply,  or  auspicious  of  reaaarch  plana,  to  treat  many  genuine  applications  for  the  conduct  of  original 
research  as  outside  the  norm.  Individual  bona  fide  aclentiflc  projects  could,  when  the  clause  is  applied  in  this  way,  be 
diverted,  modified,  and  even  frustrated  by  states  complying  with  the  letter  of  paragraph  6.  My  suggestion  Is,  therefore, 
that  there  should  be,  in  addition  to  the  obligations  of  "not  nornslly  wi thhold} ing ] . .  consent"  on  the  part  of  the  coastal 
state,  the  provision  of  a  positive  duty  of  supporting,  or  at  least  of  respecting,  as  a  freedom  of  the  seaa ,  bona  fide 
aclentiflc  researches  carried  out  on  the  state's  contiguous  and  adjacant  shelves,  and,  in  addition,  of  restraining  its 
nationals  from  interfering  with  those  researches.  The  paragraph  should,  accordingly,  Include  positive  obligations  of 
protection  and  a** let sr.ee ,  and  of  the  recognition  of  a  general  freedom  of  research,  experiment  and  exploration  on  the 
continental  shelf.  On  the  other  hand,  these  obligations,  and  this  freedom,  should  be  formulated  so  as  not  to  stultify 
the  cosstal  state's  essential  requlremei..~  of  survival.  Nor  should  the  freedom  of  scientific  research  be  permitted  to 
expose  the  coastal  state  helplessly  to  espionage.  Finally,  a  state  should,  when  Issuing  exploration  or  exploitation 
licenses  with  respact  to  its  continental  shelf,  bear  in  mind  their  effect  on  existing,  impending,  or  even  planned  re¬ 
search  (when  known  to  that  state’s  officials)  and  make  both  non-interference  with  the  research  activity,  and  non¬ 
destruction  (from  the  researchers'  point  of  view)  of  its  subject-matter ,  a  condition  of  granting  the  license.  In  sum, 
these  proposals  are  all  Intended  to  Implement  the  consideration  that  exploration  and  exploitation  policies,  no  leas  than 
conservation  policies,  should  be  developed  which  cake  Into  account  the  enormous  value  of  scientific  ..rearch  in  the 
development  of  the  shelf  region,  and  be  subordinated  to  chat  activity. 


21  6  l.’,S,  Conf.  on  the  Law  of  the  Sea  Off.  Rec,  (Fourth  Coo.)  81-91,  119-20,  U.N.  Doc . A/CONF. 1 3/42 ,  Sales  So.:  5C.V.4. 
Vol.  VI  [hereinafter  cited  as  "A/CONP.  13/42 ‘]  . 

22  2  U-N.  Conf-  on  the  Lav  of  the  Sea  Off.  Rec.  (Plenary  Meetings)  15,  U.N.  Doc.  A/CONF. 13/38,  Sales  No.:58.V.4,  Vol.  11 
(hereinafter  cited  as  "A/CONF. 13/ 38" ) .  And  sac  ' Pirat  Report  of  the  Drafting  Committee  Articles  and  Final  Clauses 
Adopted  by  the  Fourth  Committee,"  (U.N.  Doc.  A/CONF. 13/L. 13)  (mimeo.  April  21,  1958),  A/CONF. 13/38  st  92-93. 

23  A/CWF. 13/38  it  15. 

2**  The  question  of  the  classes  of  scientific  research  activities  which  are  within  these  protections  la  also  open  ended, 
compare  i?.£,  ,  the  observations  of  Sorensen,  A/CONF.  13/42  at  82,  with  Schaeffer,  _id.  ,  at  89.  See  also  _id.  ,  82  (Mouton), 
83  (Ranukuaomo) ,  84  (Saagkhadul)  and  37  (Rouhanl). 
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( 2 )  Beyond  the  Continent*!  Shell 

What  should  be  the  position  of  scientific  research  beyond  the  shelf?  Here  again,  freedom  of  resesrch,  ex¬ 
periment  st  Ion  end  exploration  should  be  championed.  Indeed  this  should  be  recognised  as  a  "fifth  freedom"  cf  the  regime 
of  the  high  seas  no  less  than  on  the  continental  ehelf,  embracing  Che  volume  of  the  waters  as  veil  as  the  seabed  and  sub¬ 
soil  of  Che  oceans.  Again,  when  explorations  or  exploi t at  lone  t  eke  piece  In  erean  governed  by  the  proposed  Conventions 
(or  Articles)  on  the  Scsbsd  and  Subsoil  of  the  High  Seas,  the  exploring  or  exploiting  entitles  (or  individuals)  should  be 
required  eo  to  conduct  their  enterprises  so  as  neither  to  Interfere  with,  nor  diminish  the  value  of,  any  neighboring 
scientific  activity.  A  right  to  collect  dmsage*  for  such  Interferences  should  be  provided.  Also  preventive  procedures 
should  bs  available.  Finally,  an  economic  activity  which  had  been  recorded  under  tne  procedure  to  be  provided  in  the  pro¬ 
posed  Convention  (or  Articles),  and  the  state  municipal  lm#e  consistent  therewith,  should  not  be  carried  on  In  any  manner 
which  might  unreasonably  Impair  the  vslue  ot  possible  future  scientific  activities  In  the  area. 

The  state  which  recorded  Its  claim  with  the  appropriate  United  Nations  recording  agency  In  accordance  with 
ths  proposed  Convention  (or  Articles)  should,  however,  have  analogous  privileges  and  rights  of  participating  In  the  sci¬ 
entific  activity,  or  of  tending  observers,  to  those  already  recognised  «s  enuring,  by  force  of  the  Geneva  Convention  on 
tha  Continental  Shall,  1958,  in  the  coastal  stats  when  a  foreign  country,  or  its  cltlxens,  engage  In  scientific  activities 
on  that  coastal  state’s  continental  shelf.  Similarly,  the  results  of  such  research  in  the  deep  oceans  should  be  published 
Thus  ths  policy  of  Article  5,  paragraph  8,  together  with  the  additional  principles  and  the  freedoms  proposed  In  this  stud* 
and  aimed  at  protecting  scientific  research  on  the  continental  shelf,  should,  by  analogy,  be  extended  to  zones  in  the  deep 
oceans,  whatever  thair  depth,  and  wherever  states  have  established  their  control  and  exercise  their  sovereign  rights. 

Again.  the  conductors  of  scientific  research  in  the  deep  oceans  should  be  able  to  obtain  preventive  relief  f row  unjustif¬ 
ied  Interferences,  end  be  evarded  damage*.  These  proposal*  regarding  scientific  research  beyond  the  continental  shelf 
should  ba  included  in  the  Convention  (or  Articles)  on  the  Resources  and  Subsoil  of  the  High  Sea*  suggested  In  the  paper  I 
presented  before  this  Institute  last  year, 

(  ) )  Sclent  1  Me  Research  for  Defense  Purposes 

At  the  outset  we  must  ask  ourselves  whether  scientific  research  for  defense  purposes  is  a  valid  special 
category  of  the  type  scientific  research  envisaged  In  Article  5,  paragraph  1,  of  the  1958  Convention  on  Che  Continental 
Shalt  aitd  in  the  British  proposals  of  freedom  of  scientific  resesrch  as  a  "fifth  freedom"  of  the  high  seas.  There  are 
many  scientific  activities  which  are  carried  out,  for  example,  th*.  United  States  Navy's  "Sea-Lab,"  which,  generally  speak¬ 
ing,  may  appropriately  ba  carried  out  with  civilian  goals  equally  with  military,  and,  indeed,  could  be  carried  out  by 
civilian  research  agencies  and  institutes.  Thus,  even  though  they  are  carried  out  by  defense  sarvicas,  such  activities 
neither  exclude  other  forms  of  scientific  resesrch  (i.e.,  they  are  not  necessarily  pre-emptive),  nor  ere  they  eo  over¬ 
whelmingly  relevant  to  defense  neede  that  the  imagination  would  be  hard  pretaed  to  find  a  direct  civilian  or  general 
humanitarian  benefit  derivable  from  them.  Thua  they  may  be  contrasted  with  other  types  of  underwater  acientific  experi¬ 
mentation  which  can  ba  explained  only  In  tense  of  the  armed  services*  needs--apert  from,  perhaps,  the  sort  of  "spin-off" 
affect  associated,  for  example,  with  making  kitchen  uteneile  from  material*  developed  for  rocket*  nose  cones  and  the  pos- 
alblc  avantuality  of  using  hydrogen  boml  •*  to  dig  Inter-ocean  canal*  on*  day  In  the  future. 

Subject  to  euch  limitation*  a»  not  being  permitted,  as  of  right,  to  use  the  continental  ahelvea  of  other 
•tatas  for  defense  research  purposes,  scientific  research  of  the  non-pre-empt ive  ca  egory,  even  when  conducted  by  the 
defense  services  cf  a  state,  ehould  be  permitted  to  aaeert  at  leant  the  morality  of  their  claim  In  terms  of  the  proposed 
"fifth  freedom  of  the  sea*" — the  "freedom  of  research,  experiment  and  exploitation."  Tne  only  reason,  furthermore,  why 
It  appears  to  me  that  the  dsfense  services  of  one  state  might  only  with  great  difficulty,  If  at  all,  exercise  this  free¬ 
dom  on  tha  continental  shelf  of  another  state,  la  becaua*  of  th*  great  suspicion  which  currently  exists  between  nations. 
But  naed  tha  armed  services  of  on*  elate  be  disadvantaged  by  the  current  atmosphere  of  suspicion  when  merely  seeking  to 
engage  In  raee*rch--provld*d  such  safeguards  as  the  coastal  state's  rights  to  inspect  end  participate  in  the  experiment, 
and  the  obligation*  to  publish  results  are  scrupulously  respected?  With  the  reservation  1  have  just  noted,  research 
activities  by  s  dsfense  service  could  well  be  classified  as  falling  within  a  similar  category  to  Civilian  scientific  re- 
acarch . 


But  what  of  those  activities  which  are  preponderantly  pre-emptive  In  that  th*  fact  of  their  being  carried 
out  excludes  other  uses?  An  imaginary  example  may  be  found  in  a  submarine  experiment  with  an  equivalent  effect  on  the 
acientific  co»;«lty  a a  Project  Weetford  ("Project  Needle*")  hed  In  19bX2^  or  a  multi-megaton  hydrogen  device  explosion 
to  discover  deep-eea  ef fecta--f rom  urdervater  fall-out  to  submarine  construction  and  engineering  theories?  I  submit  that 
euch  operations  do  not  fell  within  the  type  of  scientific  activity  for  which  1  have  been  sdvocetlng  freedom  of  research. 
Whether  or  not  they  result  in  the  general  protection  or  advancement  of  mankind,  they  are,  in  an  immediate  sense,  pre¬ 
emptive  and  axcluaionary ,  This  point  la  In  no  wise  in  disagreement  with  the  lnfluentiel  McDougal  and  Schlet  study,  "The 
Hydrogen  Bomb  Teata  in  Perspective:  Lawful  Measures  for  Security ,"26  which,  so  it  seems  to  me,  defended  the  United  States 
1954  hydrogan  bc»b  teats  on  the  basis  that  these,  being  teasonable  measures  for  protection  in  s  threatening  environment, 
were  not  prohibited  i»id*r  general  International  law.  For  this  Li  not  to  argue  that  they  would,  therefore,  become  privi¬ 
leged  activities  under  the  "freedom  of  re.earch,  experiment  and  exploration"  advocated  in  this  paper.  Far  from  being  a 
privileged  activity,  the  1954  hydrogan  bomb  testa  were  merely  a  not-prohlblted  one — with  th*  actor  tacitly  exposing  itself 


Project  Weetford  consisted  of  the  release  of  fifty  pounds  of  copper  needles,  each  one-third  the  thickness  of  htmen 
hair,  from  an  Atlas-Agsna  rocket  launched  from  the  Western  Test  Range.  The  needles  were  released  at  a  height  of  200  miles 
and  in  a  polar  orbit.  The  experiment  was  carried  out  by  the  Lincoln  LaLoi atoii*u  of  HIT. 

26  ft*  Yale  L.J.  6*8  (1955),  McDougal  and  Associates,  Studies  in  World  Public  Order  763  (1960). 
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to  responsibility  for  all  risks. ^  In  addition,  the  legal  responsibility  of  the  experiment InR  state  clearly  established 
the  right  of  another  state  exercising  jurisdiction  or  control  (or  sovereign  rights)  lo  the  area  of  the  experiment  to  re¬ 
fuse  permission  for  the  experiment  to  Cake  place.  For,  along  the  lines  of  an  argument  I  nave  expressed  elsewhere,  a 
Mate  which  passively  allows  Ita  territory,  or  territory  under  it*  jurisdiction  and  control  (or  sovereign  rights),  to  be 
used  as  the  site  for  such  experiments  may ,  on  an  analogy  with  the  Corfu  Channel  Case,^  be  viewed  as  jointly  liable  with 
the  actively  experimenting  st ate --despite  ita  loraplete  pass  1 vl ty . In  brief,  ®y  proposal  1*  that  experiments  of  this 
kind  snouid  he  viewed  as  being  permitted  only;  provided  t.’iat  they  do  not  come  into  conflict  with  the  stronger  claims  of 
the  f l f tii  freedom  of  the  seas,  Kather,  if  such  an  experiment  tq  planned  to  be  carried  out  in  a  idarltiee  zone  under  the 
Jurisdiction  of  another  stale,  that  state  ir.av  interdict  the  activity,  and  secondly.  if  any  loss  ot  Hfe^.or  injury  to 
person  or  property  should  resuit,  then  the  state  undertaking  the  experiment  should  he  absolutely  liable  for  all  harms 
as  c  t  lh  n:‘ lc ,  by  application  of  the  cuucrpl  of  "channel  1  lug,"  to  the  experiment  and  to  tiio  state  conducting  It. 

( 4 )  An  Lx cej^Ljonv:Ut^ f_e  i  I  nat  *  11a tlon> 

In  connection  with  the  fixed  defense  Installations  under  the  sn  tuere  arc  two  puns ! b 1 1 1 t its .  First,  if 
tilt*  area  lias  been  “dedicated*  or  recorded  for  defense  purposes  under  tin*  tre.itv  repine  outlined  in  bv  offering  last  year 
to  tais  Institute,-*-  then  C  lie  state  establishing  the  defense  i’.stal  lat  ion  should  be  entitled  on,  perhaps,  a  somewhat 
extended  analogy  with  Article  82  of  the  United  Nations  Charter  (thr  ’’atrateftic  areas"  provision  in  Chapter  XII,  the 
■'International  Trusteeship  by stem" — the  principles  embodied  In  Article  83  are  not  relevant  to  the  problem  of  this  arti¬ 
cle),  to  procleiQi  Che  area  as  a  /one  to  he  used  solely  for  defense  purposes.  Ihe  effect  of  such,  a  proclamation  would  be 
to  take  tne  proclaimed  area  outside  the  proposed  Articles  (or  Convention)  on  the  Seabed  and  Subsoil  uf  the  High  Seas^-- 
includlng  those  according  privileges  and  Immunities  to  scientific  research.  Ae  with  the  other  Droposed  Articles  regard¬ 
ing  defense  Installations  on  the  seabed,  these  defense  areas  pro-. .  :»  ions  are  r.or  intended  to  be  relevant  to  submarine*  in 
motion.  They  would,  however,  be  relevant  to  submarine  pens  on  the  seabed. 

Ihe  second  possibility  occurs  when  a  state  establishing  a  fixed  submarine  defense  oysuvr  (»«  indicated  in 
Section  II,  paragraphs  il)  and  (2)  above)  does  not  bring  It  within  the  proposed  regime.  That  state  Is.  in  effect,  choos¬ 
ing  to  rely  on  secrecy  and  is  risking  the  possibility  of  discovery- -Including  a  surprise  discovery  by  a  scientific  ex¬ 
pedition— as  t he  cost  of  that  secrecy.  Should  scientific  research  develop  In  the  area,  the  clams  of  a  state  relying  on 
secrecy  and  the*  regime  provided  by  traditional  international  law  rather  than  on  the  treaty  regime  should  be  aul  oralnated 
to  priorities  and  claims  favoring  research — .ind  the  treaty  regime.  Furthermore,  any  violent  Interference  wKn  a  peace¬ 
ful  scientific  expedition  for  the  purpose  of  preserving  military  secrecy  on  and  under  the  high  seas  should  be  designated 
an  act  of  aggression;  for  a  state  has  a  choice  between  the  Immunities  provided  by  the  proposed  Convention  (or  Articl *•) ,  ■** 
as  .■»  matter  of  law,  and  the  protections  which  physical  condition*  nay  provide  by  secrecy.  Hut  these  are  distinct  pro¬ 
tections  and  the  attendant  benefits  of  each  arc  different.  In  choosing  the  one  or  the  other  Che  electing  state  balances 
its  conveniences.  It  c-us t ,  however,  choose,  it  cannot  have  the  advantage  of  both  regimes,  not  can  it  escape  the  limita¬ 
tions  of  either. 


•’*!£  l.nf  ra.  .  nn ,  29-31  and  the  accompanying  text. 

*b  (  |  UJ.  4. 

^  See  '.oldie,  "Liability  for  Damage  and  the  Progressive  Development  of  International  Law,"  14  I n  t 1 1 .  &  Comp .  L .  ^  ■  1189, 
J2:>U-!>4  <  1 !>  >  Iheieinaf  re»*  *lt*rd  as  "Goldie,  ’Liability  for  Damage'"];  "Comments,"  brl  t . Inat.  Inc'l.  &  Coop.  L^ ,  Cur¬ 
rent  Problems  ir.  .9 pace  L»w.  A  Svcipos  1  uc  49,  b 2 - 1* J  (ilrit.  Inst.  Int'l.  &  co»»p.  L.  lni'l.  L.  Series  No.  b,  l9bb)  [herein¬ 
after  cited  as  "Goldie,  ' comment*™ ] . 

30  For  the  wuggesiion  of  a  more  exact  use  of  the  term  "absolute  llahlllty"  (and  tri  eranrsi leal  variants)  than  Is  cur 
renrly  in  use  see  '-oldie,  "Liability  for  Damage,"  l^ii-15,  124i-4t>,  1248-49,  1262-04^  and  Goldie,  “comment  55-57. 

This  term  was  developed  In  the  context  of  international  treaties  on  liability  for  damage  arising  out  of  civilian  uses 
of  nuclear  energy  tu  denote  the  tracing  of  responsibility  for  nuclear  injuries  back  to  an  operator  of  a  nuclear  ship, 
reactor,  etc.,  notwithstanding  the  length  of  the  causal  chain  or  the  novelty  of  any  intervening  acts— except  the  will¬ 
ful  acts  cf  a  claimant.  bee,  for  a  discussion  of  these  treaties,  and  of  the  concept  of  channelling,  Coldie,  "Liability 
for  Damage,"  J21b-17  (and  especially  nn.  *.04-10  and  the  accompanying  text),  and  1241-44  ,  and  Goldie,  "Coiomerit,"  55-57 
(and  especially  im.  19-2)  and  the  accocpanying  text). 

32  bee  Goldie,  "Geneva  Convent  ions 283-84. 

33  l.e,  ,  the  proposed  Arriclea  (or  Convention)  outlined  In  Goldie,  "Geneva  Conventions,"  281-85;  and  see  this  study, 
a upra . ,  ft  111(1). 

3  JLe.  ,  the  proposed  Articles  (or  Convention)  indicated  in  •  II  1(1)  above. 


LSI-2 


109 


Proceeding* 


Wednesday,  June  26,  1967 


Papara:  Alternate  Regimes  of  the  5e* 


Goldie 


V:  CONCLUSION 

To  rttviin  tt  the  introductory  point*  Md*  at  the  outset  of  this  study,  clearly  when  peace  reigns  It  is 
inapprorriace  to  discuaa  the  military,  scientific  and  economic  uses  of  the  sees  as  calling  for  different  regime*.  These 
uees  will  co-exist  within  the  regia*  existing  for  the  reconciliation  of  their  coapeting  oeeda.  Alternative  regia**,  even 
in  tiae  of  peace,  there  sll  may  be,  but  these  ere  the  alternative  rcglaea  of  the  present  general,  cuatoasry  international 
regia*  and  the  treaty  regia*  proposed  in  ay  presentation  to  this  Conference  last  year.^  Again,  the  conduct  of  hostil¬ 
ities  transform*  legal  relations  to  Che  extent  that  the  context  reaches  and  affects  the  huaan  activities  concerned.  Un¬ 
less  the  opposed  states  permit  the  great  landmark  of  absolute  wir^  to  define  the  whole  range  of  their  relations,  or  un¬ 
less  Limited  hoetllitlea  affect  and  translate  specific  relatione  into  on-  of  the  possible  alternative  dimensions  of  wir,^ 
military  uses  do  not  provide,  and  are  not  able  to  provide,  their  own  "alternative  regime."  But,  one  nay  well  ask,  does 
the  t ran* format  ion  of  the  environment  of  a  relationship  or  of  an  activity  from  that  of  peace  to  that  of  war  create  "alter¬ 
native  regime  for  military  usea"?  Used  In  this  sense  the  meaning  and  context  of  Che  term  "military  vacs"  has  been  radi¬ 
cally  changed.  It  has  coma  to  indicate,  not  a  military  regime,  but  a  dimension  within  which  regimes  operate. 


Supra,  n.  1* 

^  See  supra,  n.  6  for  a  dlacuaalon  of  this  concept  as  used  in  this  study. 
Supra,  n.  6. 
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APPENDIX  II 
(Footnote  20) 


Comparative  Tab  la  of  the  provisions  relevant  to  freedom  of  scientific  enquiry  in  the 
International  Law  Coswlaelon'a  1951,  1953  and  1956  Drafts  and  tn  the  Convention  on 
the  Continental  Shelf,  Geneva,  1958. 


Wlcl«  t 

1.  The  exploration  of  the  con¬ 
tinental  ehelf  and  the  exploits* 
tlon  of  ita  natural  resources 
must  not  reeult  In  substantial 
interference  with  navigation 
or  flahlng.  *»ot!cs  euat 

be  given  of  any  inetallation 
coma true ted ,  and  due  means  of 
warning  of  the  preaenca  of  auch 
installations  oust  be  maln- 
teined. 


Article  6 

1.  The  exploration  of  the 
continental  ahelf  and  the 
exploitation  of  Ita  natural 
raaourcee  muat  not  reault  in 
any  unjustifiable  interfer¬ 
ences  with  navigation,  fish¬ 
ing  or  flab  production. 


Article  71 

1,  The  exploration  of  the 
continental  ahelf  and  the  ex¬ 
ploitation  of  ita  natural  re¬ 
sources  nuat  not  result  in  any 
i*ijust  if  lab  le  Interference  with 
navigation,  fishing  or  the  con¬ 
servation  of  the  living  re¬ 
source!  of  the  tea. 


Article  5 

1.  The  exploration  of  the 
continental  shelf  and  rl  *- 
exploitation  of  ltd  nc  al 
resources  must  not  t<  c 
in  any  unjuatl f lable  iter- 
ference  with  navigation, 
fishing  or  the  conservation 
of  the  living  resourcea  of 
the  ita,  nor  reault  In  any 
interference  with  funda¬ 
mental  oceanographic  or 
other  eclentlflc  research 
carried  out  with  the  Inten¬ 
tion  of  open  publication. 


8.  The  consent  of  the 
coastal  state  shall  be  ob¬ 
tained  In  raapect  of  any 
research  concerning  the  con¬ 
tinental  ehelf  and  under¬ 
taken  there.  Neverthelee  . , 
the  coestel  state  shell  not 
normally  withhold  Its  con¬ 
sent  if  the  requaat  is  sub¬ 
mitted  by  e  qualified  In¬ 
stitution  with  a  view  to 
purely  scientific  research 
into  the  physical  or  bio¬ 
logical  characteristics  of 
the  continental  ahelf,  sub¬ 
ject  to  the  proviso  that 
the  coastal  State  shall  have 
Che  right,  if  it  so  desires, 
to  participate  or  to  be  rep¬ 
resented  in  the  research, 
and  that  in  any  event  the 
results  ahsll  be  published. 


LS 1-2 


112 


Proceedings 


Wednesday,  June  28,  1967 


Paper* : 


Alternative  Regime*  for  the  Sea 


Schaefer 


THE  CHANG  INC  LAW  OF  THE  SEA  - 
EJECTS  ON  FREEDOM  OF  SCIENTIFIC  INVESTIGATION 

Milner  B.  Schaefer 
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Instl  at e  of  Marine  Resource* 
University  of  California  at  San  Diego 
l.a  Jolla,  California 

Introduction 


The  rapidly  growing  human  population  of  this  planet,  with  constantly  Improving  standards  of  living,  demands 
natural  resources  at  an  ever  incrsaalng  rate.  To  satisfy  this  burgeoning  demand  most,  if  not  ail,  nations  are  turning  to 
the  sea  to  satisfy  an  Increasing  share  of  their  requirements.  The  rapid  acceleration  of  the  exploiter  lorn  of  the  sea  has 
been  made  possible  by  technological  developments,  baaed  on  Intensified  scientific  Inquiry,  and  this  trend  may  be  expected 
to  continue.  This  accelerating  use  of  Che  sea’s  resources  has  led  to  changes  In  the  institutions  and  legal  regimes  for 
the  sharing  of  the  resources  among  nations,  and  in  some  Instances  for  their  joint  management.  It  la  evident  that.  In  the 
process,  there  hss  been,  and  will  doubtless  continue  to  be,  extension  of  national  Jurisdictions  over  Increasingly  large 
regions.  It  is  the  thesis  of  this  paper  that  this  extension  of  national  Jurisdictions  tends  to  diminish  the  possibility 
of  exercising  the  right  of  conducting  fundamental  scientific  research,  which  la  an  Indispensable  basis  of  the  rapid  and 
effective  development  of  the  technology  required  for  the  use  of  the  sea's  resources  for  the  benefit  of  all  men;  that  the 
present  arrangements  for  the  conduct  of  fundamental  scientific  research  In  areas  under  national  Jurisdictions  are  unsat¬ 
isfactory;  and  that,  therefore,  there  is  a  need  to  establish  additional  means  of  facilitating  such  research.  It  is  urged 
that  the  United  States  take  the  lead  In  developing  new  arrangements . 

Demands  and  Capabilities  for  Using  the  Resources  of  the  Sea 

The  driving  forces  behind  the  recent  acceleration  of  the  use  of  the  ocean  that,  in  turn,  has  put  ao  much 
pressure  on  the  law  of  the  sea,  are  of  two  kinds,  first,  la  the  requirement  for  the  resources  which  the  aea  offers,  for 
the  raw  materials  which  we  can  obtain  from  It,  as  well  ss  other  usea  such  as  transportation,  recreation,  waste  disposal 
and  military  defense.  These  needs,  and  the  ability  of  the  aea  to  satisfy  them,  are  well-known  and  have  been  widely  dis¬ 
cussed.^  The  companion  force  Is  the  development  of  new  technology  making  possible  the  utilisation  of  these  resource*  of 
the  aea.  This  technology  was  given  great  impetus  by  scientific  and  engineering  endeavors  related  to  military  problems 
during  the  war,  and  has  accelaratad  alnca  under  the  thrust  of  academic  and  industrial  science  and  engineering  related  to 
non-military  opportunities.  The  nature  of  these  scientific  and  technological  developeenta ,  and  their  effects  on  the  pro¬ 
cesses  whereby  the  international  law  of  the  sea  is  elaborated,  have  been  recently  discussed  In  some  detail  by  Professor 
William  burke.2 


Recent  Expansion  of  National  Jurisdictions 

The  pressure  of  these  forces  resulted  in  explicit  action  in  1945  with  respect  to  those  resources  moat  obvi¬ 
ously  affected  by  rapid  scientific  and  technological  development,  that  la,  with  respect  to  th*  resources  of  the  conti¬ 
nents!  shelf,  where  it  had  become  evident  that  extension  of  technology  to  the  sea  would  make  profitable  tha  exploitation 
of  valuable  petroleum  and  other  mineral  resources,  and  with  respect  to  the  flsherlss,  which  have  bean  a  matter  of  con¬ 
tention  among  nations  for  centuries.  On  September  26,  1945,  Presidential  Proclamation  No.  2667  asserted  unilateral  jur¬ 
isdiction  and  control  over  the  natural  resources  of  tne  seabed  and  subsoil  of  the  continental  shelf  beneath  the  high  seas 
but  contiguous  to  the  coast  of  the  United  States,  while,  at  the  asms  time,  asserting  that  the  character  as  high  seas  of 
the  wacr-s  above  the  continental  shelf  and  the  right  to  their  free  and  unimpeded  navigation  are  in  no  way  affected. 
Presidential  Proclamation  No.  2668  of  the  same  date  asserted  s  policy  respecting  coastal  fisheries  In  certain  areas  of 
high  seas.  There  would  be  established  conservation  cones  in  such  areas  wherein  fishing  activities  have  been,  or  In  the 
future  cay  be,  developed  and  maintained  on  a  substantial  scale;  where  the  activities  are  developed  and  maintained  by 
nationals  of  the  United  States  alone,  the  United  States  would  establish  conservation  tones  subject  to  regulation  and  con* 
trol  of  the  United  States.  Where  such  activities  have  been,  or  nay  later  be,  developed  and  maintained  jointly  by 
nationals  of  the  United  States  and  nationals  of  other  states,  conservation  cones  would  be  established  by  agreement  among 
such  states  and  fishing  activities  would  be  subject  to  regulation  and  control  provided  in  such  agreements.  It  recognised 
the  rights  of  any  state  similarly  to  establish  conservation  cones  off  its  shores  in  accordance  with  the  same  principles, 
provided  recognition  Is  given  to  any  fishing  interests  of  nationals  of  ths  United  Statas  which  may  exist  in  them.  It  was, 
again,  noted  In  this  Proclamation  that  the  character  as  high  saa*  of  the  areas  In  which  such  conservation  fonts  era  es¬ 
tablished,  and  the  right  to  their  free  and  unimpeded  navigation,  are  In  no  way  thus  affected. 

Almost  1 mediately  following  these  declarations  by  the  United  States,  there  was  a  spate  of  declarations 
fro*  other  countries,  oatanaibly  similar  to  tha  Trmtn  Proclmatlons ,  but  In  many  cases  claiming  much  broader  leillatersl 
Jurisdiction,  for  exmiple,  Argentina  in  1946  declared  Ita  aovsrelgn  power  over  the  continental  shelf  and  tha  epiconti¬ 
nental  asa  (the  sea  overlying  the  continental  shelf)  although  leaving  these  waters  open  to  free  navigation.  In  1947 
Chile  made  a  unilateral  claim  to  a  200-mile  tone  of  unilateral  jurisdiction  respecting  flahcriea  and,  subsequently ,  in 


1  See,  for  example,  ths  recent  report  of  th*  Comitte*  on  Oceanography  of  the  National  Academy  of  Sclences-Natlonal  Re¬ 
search  Council,  Oceanography  1966--Achlev*t»*nti  and  Opportunities  (NAS/NRC  Publication  No,  1492,  1967),  or  H.  B.  Schaefer, 
"Lconuoit  and  Social  Need*  for  Marine  Resources,"  Ocean  Engineer ina  (New  York:  John  Wiley  4  Son* ,  in  press) . 

2  William  T.  burke,  Ocean  ScUncea,  Technology,  and  the  Future  International  Law  of  the  Sea  (Merahoa  Center  for  Education 
in  National  Security,  Ohio  State  University,  Pamphlet  Serlea  No.  2,  1966). 


3  B.  MacCheaney,  Situation,  Documents  and  Coomentary  on  Recent  l)e  velopr.enta  in  the  Internet  lone  l  l.aw  of  the-  Sea  (NAVPERS 
15031,  Vol.  LI,  Washington ,  D.C.:  U.S.  Government  Printing  Offlca,  1957). 
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1932  Chile,  Ecuador,  and  Peru  Jointly  declared  the  sole  sovereignty  and  jurisdiction  over  the  area  of  aea  adjacent  to  the 
cout  of  aach  cowtry  and  attending  not  late  than  200  nautical  allaa  fro*  the  said  coast.  El  Salvador  In  September,  1930, 
followed  tba  laad  of  Chlla  and  Peru  In  claiming  200  miles  of  aea  aa  part  of  lta  territory.  The  Republic  of  Korea  In  1952 
claimed  national  sovereignty  over  the  ahelf  adjacent  to  Us  peninsular  and  Insular  coast  and  to  the  natural  resources  of 
the  ahelf  and  of  the  vetere  aver  the  ahelf. * 

The  ensuing  clalne  end  counter-claims  Involved  a  terrific  lot  of  diplomatic  and  political  activity,  during 
the  following  decade,  in  the  various  apparatuses  of  the  Organisation  of  the  American  States,  the  United  Nations  and  its 
specialised  agencies,  and  the  International  Law  Coma laa Ion,  aa  well  aa  between  nations  and  aaong  groupings  of  nations. 

Finally,  there  convened  in  Geneva  In  1958,  under  the  aegis  of  the  United  Nations,  an  International  Confer¬ 
ence  on  the  Lmt  of  the  Sea,  for  the  purpose  of  attempting  to  negotiate  a  convention  or  a  series  of  conventions  covering 
the  International  Law  of  the  See.  The  principal  basis  for  the  work  of  this  Conference  was  the  draft  Convention  on  the 
Law  of  the  Sea  which  had  been  developed  by  the  International  Law  Commission,  after  long  and  detailed  study.  Including 
opportunities  for  coaent  on  the  draft  Articles  by  nations,  by  specialised  agencies,  and  by  various  groups  of  tachnlcal 
specialists.  As  is  well  known,  this  Conference  resulted  in  the  adoption  of  four  conventions  concerning  various  aspects  of 
the  law  of  the  aea,  all  of  which  have  by  new  received  the  necessary  number  of  ratifications  and  have  come  into  force. 

Several  provisions  of  theee  Conventions  art  Important  In  relation  to  free  conduct  of  fundamental  scientific 
research.  It  la  clear  from  the  commentary  of  the  International  Law  Commission  on  the  draft  Article  on  freedom  of  the  high 
gees,  so  wall  aa  from  the  debates  at  the  Geneva  Conference,  that  the  freedom  of  the  high  seas  encompasses  the  freedom  to 
undertake  scientific  research  there.  However,  the  Convention  on  the  Continental  Shelf,  while  explicitly  stating  In  Art¬ 
icle  3  (1)  that  "the  exploration  of  the  continental  shelf  end  the  exploitation  of  lta  natural  resources  must  not... result 
In  any  Interference  with  fixidemental  oceanographic  or  other  scientific  research  carried  out  with  the  Intention  of  open 
publication,"  paragraph  8  of  the  (m«  Article  stipulated  that  "the  consent  of  the  coastal  state  ahall  be  obtained  In  res¬ 
pect  of  smy  reaaarch  concerning  the  continental  ahelf  and  undertakan  there";  although  U  goes  on  to  say  that  the  coastal 
atata  should  not  normally  withhold  lta  consent  under  stipulated  conditions, 

Purthat  axtansloo  of  jurisdiction  of  the  coaatai  atata  over  adjacent  portions  of  the  high  seas  has  been  accov 
pliahed  by  the  establishment  of  exclusive  fisheries  cones,  contiguous  to  the  territorial  aea,  such  as  that  established  by 
the  Jolted  States  under  Public  Lav  89-658  of  October  14,  1966,  although  there  le  no  explicit  provision  for  such  contigu¬ 
ous  rones  for  fisheries  in  the  Geneva  Convention.  Within  its  territorial  aea,  of  course,  the  coastal  state  exert lsea 
sovereignty.  Including  sovereignty  over  all  kinds  of  scientific  Investigation,  subject  only  to  such  established  rules  of 
International  law  as  the  right  of  Innocent  passage.  Beyond  the  territorial  see,  the  1958  Geneve  Convention  on  the  High 
Seas  recognises  a  contiguous  tone  not  extending  beyond  twelve  miles  from  the  baseline  from  which  the  breadth  of  the  terri¬ 
torial  sea  le  measured,  in  which  the  coastal  state  may  exercise  the  control  necessary  to:  "(e)  prevent  infringement  of  its 
customs,  fiscal,  immigration  or  sanitary  regulations  within  its  territory  or  territorial  seas;  (b)  pixilsh  Infringement  of 
the  ebovm  regulations  cowsitted  within  its  territory  or  territorial  see."  Aa  le  well  known.  It  was  not  possible  at  Geneva 
is  1958,  nor  at  a  subsequent  Conference  in  I960,  to  reach  agreement  upon  the  breadth  of  the  territorial  eee.  However,  the 
International  Law  Commission  io  the  report  of  lta  Eighth  Session  observed  thet  International  lew  did  not  Justify  an  exten¬ 
sion  of  ths  tsrrltorial  see  beyond  twelve  slice.  In  the  course  of  attempting  to  arrive  at  some  agreement  on  the  breadth 
of  the  territorial  ass  there  was  developed  at  the  Conferences  in  1958  and  1960  the  concert  of  a  contiguous  zona  for  ex¬ 
clusive  fisheries  J uriedicticn .  Various  proposals  were  made  for  combinations  of  territorial  sea  and  exclusive  fishery 
cooes  totaling  twelve  miles  la  breadth,  providing  aleo.  In  some  proposals,  for  recognition  of  historic  fishing  rights  of 
other  nation*  either  indefinitely  or  for  e  limited  period  of  tiee.  Non#  of  theee  proposals  succeeded  In  attracting  the 
nsceasary  two-thirds  majority.  Since  then,  however,  there  has  been  a  tendency  for  a  numbe r  of  nations,  recently  Includ¬ 
ing  the  United  States,  aa  noted  above,  to  establish  a  zone  of  exclusive  fisheries  Jurisdiction  beyond  Its  territorial  sea 
out  to  a  distance  of  twelve  all#*  from  the  baseline  from  which  the  territorial  sea  is  measured. 

Sofia  nations,  of  course,  including  Cnlla,  Peru,  and  Ecuador  have  continued  to  assert  an  exclusive  zone  adja¬ 
cent  to  their  coasts,  wharaln  they  claim  sovereignty  or  Jurledlction ,  cither  for  all  purposes  or  for  limited  purposes  such 
aa  fisheries,  to  a  distance  of  several  hxndred  miles,  and  have  enforced  these  claims  by  arresting  fishing  vessels  en¬ 
croaching  on  this  sons.  Additional  nations,  euch  as  Panama,  have  recently  also  adopted  such  broad  zonaa  for  fisheries 
jurisdiction,  and  Argantlna  has  rscently  again  asserted,  end  is  attempting  to  enforce,  Its  jurisdiction  over  the  fisheries 
in  the  waters  overlying  the  continental  ahelf.  There  la  some  demand  in  atetora  of  the  United  States  for  an  extension  of 
exclusive  fisheries  jurisdictions  well  beyond  the  distance  of  twelve  miles  frem  the  baseline  of  the  territorial  sea. 

Complicating  the  matter  somewhat  further  le  Che  existence  of  bilateral  and  multilateral  agreements  concern¬ 
ing  fishing  rights  over  certain  areas  of  the  high  icii,  which  provide  for  the  exclusion  of  some  participants  from  speci¬ 
fied  sectors  of  the  fishery.  The  moat  notable  ex n? le  is  the  Convention  among  the  United  States,  Canada,  and  Japan  pro¬ 
viding  for  exclusion  of  Japan  from  certain  fisheries  of  the  Northeast  Pacific  under  the  "abstention"  principle. 

Effect*  on  Conduct  of  Fundamental  Scientific  Research 


The  developing  regime  of  national  jurisdictions  over  portions  of  the  marine  environment  for  particular  pur¬ 
poses  le  Imposing  so  Increasing  handicap  on  the  efficient  conduct  of  fundamental  scientific  research.  While  the  handicap 
la  oot  yet  severe,  it  could  become  so  In  the  very  near  future.  The  handicap  on  the  effective  conduct  of  research  arises 
from  four  factors:  (1)  lack  of  certainty  as  »:o  the  geogrsphical  extent  of  jurisdiction  of  the  coastal  state  with  respect 
to  the  continental  ahelf  end  with  respect  to  exclusive  fisheries  tones;  (2)  lack  of  certainty  aa  to  what  kinds  of  rc- 
■aarch  are  subject  to  control  by  the  coaatai  state;  (3)  length  end  uncertainty  of  time  required  to  obtain  permission  from 
ths  coastal  state  to  carry  on  research  in  the  portions  of  the  ocean  under  Its  jurisdiction;  and  (4)  Inaccessibility  of 
portions  of  tha  ocean,  in  the  event  the  coastal  state  denies  permission. 


4  Ibid. 
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(1)  Lack  of  Certainty  **  to  the  Geographical  Extent  of  Jurisdiction  of  the  Coastal  State 

Tht  continental  shelf  la  defined  by  the  Geneva  Convention  a*  "...referring  (a)  to  the  seabed  and  eubaoll  of 
the  submarine  areas  adjacent  to  the  coaat  but  outalde  the  area  of  the  territorial  hi,  to  a  depth  of  200  attars  or, 
beyond  that  Unit,  to  whet*  the  depth  of  Che  superjacent  vatera  admits  of  tht  exploitation  of  the  natural  resources  of 
the  said  areas;  (b)  to  the  seabed  and  subsoil  of  similar  Submarine  arena  adjacent  to  the  coasts  of  lelanda."  Thus,  Just 
hov  far  offshore  the  juridical  continental  shelf  extends,  depends  upon  tht  state  M  the  art  of  exploitation  of  Its  re¬ 
sources,  and  on  the  question  of  hov  close  Is  "adjacent,"  Fro®  the  standpoint  of  tin1  development  of  international  lav,  to 
sake  possible  the  orderly  exploitation  of  the  resources  of  the  aea  bottom,  it  haa  bern  argued  that  this  Lack  of  definite¬ 
ness  is  a  good  thing.  At  least,  Che  matter  was  purposely  left  open  at  the  Geneva  Conference  of  1958  until  more  knowledge 
and  experience  became  available,  From  the  standpoint  of  the  scientist  who  la  faced  with  the  dilemma  of  choosing  bstwaan 
going  ahead  and  doing  his  work  or  requesting  permission  of  the  coastal  state,  which  may  be  denied,  or,  at  least,  may  take 
a  considerable  length  of  time  to  obtain,  It  represents  a  real  handicap.  Since,  so  far  as  I  knw,  there  Is  yet  no  agreed- 
upon  criterion  for  the  existing  outer  geographical  boundary  of  the  continental  shelf,  the  scientific  community  la  placed 
in  a  vary  Invidious  position.  The  geographical  boundaries  of  contiguous  ronei  for  exclusive  fisheries  Jurisdiction  are 
defined  rather  precisely  by  most  countries  which  have  adopted  them.  However,  the  practice  of  nations  is  not  uniform.  As 
l  have  noted  above,  several  countries  have  asserted  jurisdiction  for  fisheries,  and  in  some  esses  for  other  purposes,  to 
distance*  beyond  the  twelve  mil*  "limit"  of  the  United  States,  even  to  200  or  mors  miles;  and  In  some  casta  Chasa  have 
been  enforced  against  commercial  fishermen.  The  pamphlet  "United  States  Oceanographic  Research  in  Foreign  Water#"*  indi¬ 
cates  that  "the  Department  of  State  can  advise  operators  of  research  vessel*  of  claims  to  offshore  jurisdiction  and  ex¬ 
plain  the  dif f leu It iaa  vessels  may  encounter  because  of  such  claims."  It  Is  ay  understanding  that  the  scientists  choose 
to  ignore  such  extended  claims  at  their  own  peril,  regardless  of  whether  or  not  the  lilted  States  recognizes  the  claim. 

( 2 )  Lack  of  Certainty  aa  to  What  Kinds  of  Raaearch  are  Subject  to  Con trol  by  the  Coaatai  State 


Article  5,  paragraph  8,  of  the  Convention  on  the  Continental  Shelf  stipulates  that  "the  consent  of  the 
coastal  state  shall  be  obtained  in  respect  of  any  research  concerning  the  continental  shelf  and  undertaken  chare."  This 
bags  the  question  of  just  what  kinds  of  research  may  be  undertaken  by  scientists  aboard  a  vessel  lying  in  the  waters  over 
the  continental  shelf,  without  advance  permission,  without  being  in  jeopardy  for  having  violated  th*  Jurisdiction  of  the 
coaatai  state.  This  originally  caused  considerable  app.ehenalon  among  scientists  when  there  ware  promulgated  the  draft 
Articles  on  the  Continental  Shelf  adopted  by  the  International  Law  Commission  at  lea  Fifth  Session,  because  it  was  felt 
that  there  mignt  be  endangered  the  freedom  to  conduct  scientific  research  on  the  soil  of  the  continental  shelf  and  also 
in  th#  waters  above.  The  Commission,  in  the  commentary  of  ita  Eighth  Session  on  its  draft  Afticle  68,  attempted  to  allay 
some  of  this  anxiety  by  asserting  that  freedom  to  conduct  research  on  the  weters  overlying  the  continental  shelf,  which 
all  form  part  of  the  high  seas,  was  in  no  way  affected.  This,  however,  did  noi  satisfy  the  scientific  community,  as  is 
indicated  in  the  document  submitted  by  UNESCO  to  the  United  Nations  Conference  on  Law  of  the  Sea*  transmitting  resolu¬ 
tions  and  a  communication  from  th*  International  Council  of  Scientific  Unions  on  this  matter.  tt  is  noted  in  tha  com¬ 
munication  that  scientific  investigation  of  the  seabed,  as  apart  from  "exploration  ana  exploitation  of  ita  natural  re¬ 
sources"  does  not  naceaaarily  involve  actual  operational  contact  with  the  ocean  floor.  The  wording  of  Article  5(8)  of 
Che  Convention  on  the  Continental  Shelf  does  not  seem  to  me  to  clarify  this  matter.  In  response  to  a  request  for  fur¬ 
ther  elucidation,  an  official  of  the  Department  of  State  haa  Informed  me  In  a  personal  comounlcat loo  that,  aa  stated  In 
"United  States  Oceanographic  Research,"  "research  on  the  continental  shelf  include*  Che  removal  of  shelf  samples  (auch 
as  by  coring  and  dredging)  and  living  resource*  which  are  unable  to  move  at  the  harveatable  stage  except  In  conatant 
physical  contact  with  the  shelf.  Research  on  waters  above  the  shelf  or  on  swimming  creatures  is  not  affected."  He  add* 
that  "I  might  extend  that  by  saying  that  research  which  involvss  physical  contact  with  or  into  the  shelf  la  shelf  re¬ 
search  and  that  which  doea  not  touch  the  shelf  Is  not.  Thus,  measurements  of  magnetic  field*  of  gravity,  or  the  taking 
of  acoustic  eubbottom  reflection  measurements,  or  water  samples,  would  not  be  considered  to  be  shelf  research."  1  m 
grateful  for  Chi*  straight- forward  answer.  However,  1  aa  somewhat  doubtful  that  other  rvationa  will  necessarily  accept 
this  definition.  Experience  with  the  aftermath  of  the  Truman  Proclamations  weakens  one's  confidence  In  relying  on 
acceptance  by  other  states  of  the  fine  points  of  definition  made  by  the  United  States. 

The  problem  become*  even  more  Indefinite  in  the  case  .■»!  research  in  th*  exclusive  fishing  rone.  I  ae,  in 
this  regard.  Informed  by  the  same  official  of  our  State  Department  that  fisheries  research  la  a  part  of  fisheries,  and 
that  the  United  States  axerclses  the  same  rights  in  its  exclusive  fishery  zone  as  it  does  with  respect  to  fisheries  In 
its  territorial  see  vh«rt  there  is  no  question  but  that  it  nay  exercise  control  over  fisheries  research.  However,  a 
definition  of  "fisheries  research"  becomes  somewhat  indefinite.  My  Informant  has  kindly  attempted  to  formulate  such  a 
definition  aa  follows: 

"Fishery  research  In  the  contiguous  zone.  Fishery  research  Is  the  study  of  the  biology, 
environment,  abundance,  availability,  and  exploitation  of  fish  or  other  aquatic  organisms 
for  tha  purpose  of  facilitating  the  utilization  of  those  organisms  for  sport  or  commer¬ 
cial  purposes.  Such  research  In  the  contiguous  fishery  zone  requires  clearance.  Reaearch 
in  the  contiguous  fishery  tone  for  other  purposes,  even  if  it  involve*  marine  organisms, 
does  not  require  clearance;  this  la  true  even  if  the  research  in  question  might  be  valu¬ 
able  to  fisheries  research,  although  done  for  other  purposes." 

I  aubrlt  that  thia  definition  la  not  operationally  very  useful,  because  of  th*  difficulty  of  detemlnlng  the 
motives  of  the  scientific  complement  of  any  particular  research  vessel.  I  doubt,  therefore,  whether  I  can  rely  upon  it 

5  ICO  Pamphlet  No.  25  (Washington,  D,C.:  Interagency  Committee  on  Oceanography,  1966). 

*  United  Nations  Conference  on  the  Law  of  the  Sea.  Reaolutione  by  and  Communication  from  the  International  Council  of 
Scientific  Union#  concerning  Pari  II,  Section  III,  of  the  Articles  concerning  the  Lav  of  the  Sea  (Continental  Shelf), 
Preparatory  Doc.  (A/CONF. 13/28,  January  13,  1958). 
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to  determine  whether  or  not  1  should  request  permission  fro*  any  given  foreign  country  before  conducting  any  research  in 
biological  oceanography,  or  related  subjects,  In  lte  exclusive  fisheries  tone. 

(1)  Lonath  and  Uncertainty  of  Tine  Required  to  Obtain  Permission  fro*  the  Coaetel  State 

The  foregoing  uncertainties,  In  sny  pertlcular  instance,  can  eaally  be  ellainated  simply  by  asking  tha 
coeetal  atate  whether  ptmlaeloo  l»  raqulred  (or  the  particular  raaaarch,  and,  If  eo,  requesting  such  permission.  It 
would  appear  that  any  honest  scientist,  engaged  in  fundamental  research  with  tha  Intention  o*  open  publication ,  ahould 
have  mo  haaltatlon  about  this  procedure.  The  difficulty,  of  course ,  la  thst  obtaining  permltu  from  governmental  author¬ 
ities  la  usually  a  time -coasting  process,  thus  militating  against  rapid  exploitation  of  scientific  opportunl tie*  as  they 
**!*•  ifl  tha  mind  of  the  investigator.  Equally  serious  la  the  mcertalnty  in  being  able  to  forecast  the  time  required  for 
obtaining  permission  fro*  any  particular  atate.  The  scheduling  of  lar;e  expensive  research  vessels  so  as  to  obtain  the 
optimum  scientific  return  for  the  funds  expended  Is  already  a  difficult  enough  problem,  without  throwing  In  thla  new  ele¬ 
ment  of  wcertalnty. 

(*)  Inatf  isabl lity  In  Event  the  Coastal  State  Denies  Permission 

Perhaps  tha  greatest  disadvantage  to  science  of  the  continuing  extension  of  the  sovereignty  of  the  coastal 
state  over  larger  places  of  tha  high  seas  la  that  it  will  become  Increasingly  difficult,  and  in  aoae  cases  impossible,  to 
ccnduct  research  requiring  critical  data  fro*  areas  under  tha  Jurisdiction  of  so®*  coastal  states.  This  proble*  could 
become  particularly  serious,  for  example,  in  the  case  of  some  of  tha  highly  migratory  marine  animals  that  Inhabit  differ¬ 
ent  sea  areas  at  dlffarsnt  stag as  of  thalr  Ufa  cycles. 

Indeed,  a  doctrine  of  exclusion  with  respect  of  fisheries  research,  since  it  obviously  includes  studies  of 
tha  lift  history  and  ecology  cf  th*  exploitable  organisms,  can  seriously  militate  against  tha  conservation  of  the  living 
resources  of  tha  high  seas,  In  Instances  where  tha  organism  which  occurs  on  the  high  seas  also  occurs  In  an  exclusive 
flehlng  some,  mod  the  researchers  are  unable  to  do  their  work  in  such  sone. 

Possible  Solutions 


it  is  ob'/ouely  disadvantageous  for  tha  community  of  nations  to  handicap  bonaflde  fundamental  scientific  re¬ 
search,  tha  results  of  which  will  be  made  available  to  all,  because  such  research  is  the  indispensable  basis  of  the  new 
technologies ,  and  means  of  conservation-management ,  that  are  required  for  the  full  and  optimal  utilisation  of  the  re¬ 
sources  of  the  sea  by  all  menklnd.  Kcw,  than,  *sy  tha  new  regime  of  the  sea  bt  devised  to  safeguard  the  necessary  free¬ 
dom  of  fundamental  scientific  research  vhila  protecting  tha  rights  of  the  coastal  states? 

With  raapact  to  tha  provisions  of  Article  5(8)  ;>f  the  Convention  on  the  Continental  Shelf,  WcDougal  and  Burked 
have  suggested  that  the  *ost  desirable  alternative,  if  poaaible,  would  be  simply  to  delete  it.  They  believe  that  the 
rights  of  tha  coastal  atate  would  be  sufficiently  protected  If  there  was  simply  a  requirement  for  notification  of  planned 
research  in  term*  of  objects  and  methods,  leaving  it  open  for  tha  coastal  atate  to  object  If  the  research  appeared  a  dis¬ 
guised  effort  to  explore  or  to  engage  in  actual  exploitation.  This  device  would  avoid  the  necessity  for  securing  the 
affirmative  approval  fro*  th*  coattal  elate  In  every  case  of  planned  research,  a  procedure  which  tends  to  Introduce  ex¬ 
traneous  considerations.  This  suggestion  seem*  to  apply  equally  well  to  the  problems  of  the  exclusive  fishery  tone.  It 
ham  tha  merit  that  It  avoids  tha  problem  of  definition  of  the  boundaries  of  the  tones  of  exclusive  Jurisdiction,  as  well 
as  tha  definition  of  the  particular  type#  of  research  that  may  be  forbidden  by  the  coastal  state.  There  would,  still, 
need  to  be  worked  out  aoma  machinery  for  taking  care  of  che  details,  such  as  the  means  and  time  of  notification  and  pro¬ 
cedural  in  cams  of  objactlon  by  the  coastal  state.  However,  this  la  probably  beside  the  point  becauae,  as  McDougal  and 
Burks  nota,  to  expect  that  states  will  Join  in  rejecting  a  provision  *o  recently  formulated  la  perhaps  unrtallatlc. 

Tha  second  possibility  la  that  suggested  by  the  International  Council  of  Scientific  Union*  in  November,  1958, 
follwlqg  tha  negotiation  of  the  four  conventions  on  the  law  of  the  sea  in  Geneva  In  the  spring  of  that  year.  The  general 
aaaanbly  of  tha  ICSU  resolved  to  request  the  nation  members  of  ICSli  to  ask  their  governments,  when  ratifying  the  Con¬ 
vention  on  the  Ccxitinental  Shelf,  to  signify  at  the  same  time  that  they  grant  general  permission  to  any  scientific  re¬ 
search  vessel  to  conduct  investigation* ,  provided  the  program  Is  specifically  approved  by  ICSU,  whereby  ICSU  will  guaran¬ 
tee  that  the  investigations  are  leading  eo  results  which  will  be  openly  published,  and  whereby  the  coastal  stats  should  be 
notified  a  sufficient  time  In  advance  so  that  it  may,  if  it  desires,  designate  a  representative  to  take  part  in  the  work; 
It  balrg  noted  that  thla  proposal  la  designed  to  facilitate  the  operation  of  Article  5  of  the  Convention  by  assisting 
governments  to  Identify  bonaflde  scientific  research  and  to  avoid  diplomatic  delays  which  would  Jeopardise  eany  types  of 
scientific  Investigation. 

Dr.  Detlav  Brook,  President  of  th*  National  Academy  of  Sciences  of  th*  United  States,  urged  th*  Secretary  of 
Stats  to  give  favorable  consideration  to  this  ICSU  resolution.  Hie  letter  also  stated  that  a  no  leas  acceptable  alter¬ 
native  would  be  for  our  government  to  take  the  initiative  of  offering  to  grant  this  permission  on  e  reciprocal  basis  to 
research  vessels  of  all  nations  which  grant  stellar  permission  to  our  research  vessels.  The  State  Department  consulted 
the  Department  of  Interior  on  thla  matter  and  w*e  Informed  by  the  latter  department  chat  It  believed  that  the  United 
State*  should  retain  the  power  to  permit,  prohibit,  or  regulate  activities  by  fore.gn  nationals  on  the  United  States  con¬ 
tinental  shelf,  and  that  tha  delegation  of  thla  power  to  ICSU  vculd  be  unwise.  Dr.  Bronk  was  advised  of  this,  with  the 
additional  statement  that  from  tha  standpoint  of  foreign  relations  the  Department  of  State  was  inclined  to  shaxe  the  view 
of  Interior;  it  was  also  noted  that  the  Department  of  Defense  would  seem  also  to  have  an  interest  In  such  decisions. 


.M.  S.  McDougal  and  W.  T.  Burke,  Tha  Public  Order  of  the  Oceans  (New  Haven:  Vale  University  Press,  1962),  pp.  701-60. 
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Subsequently,  the  National  Academy  of  Scionc**'  Committee  on  Oceanography  further  Investigated  thia  matter 
with  representative*  of  the  Departments  of  Defanae,  Navy,  Interior,  Commerce,  and  State,  with  the  result  (hat  It  appeared 
that  it  would  be  practically  impossible  to  obtain  the  consent  of  the  LYilted  States  government  for  the  ICSU  proposal  but 
that  some  sort  of  bilateral  a„.'eemente  might  be  possible.  It  was  noted  that,  with  a  declaration  from  the  President  of  s 
policy  of  easy  access  to  the  continental  shelf  by  scientific  expeditions,  the  State  Department  eight  be  helpful  in  expe¬ 
diting  arrangements.  It  was  agreed  that  NASCO  sfv'ld  bring  this  problem  to  the  attention  of  the  Federal  Council  on  Sci¬ 
ence  and  Technology,  Subcommittee  on  Oceanograpt  rfakelin  Committee).  In  October,  1959,  Harrison  Brown,  Chairman  of 
NASCO,  suggested  to  Dr.  Wakelln  that  it  would  .  vat  approprlata  for  hla  Subcommittee  to  take  the  reeponelbll lty  for 
coordinating  the  views  of  the  various  government  agencies,  with  the  objective  of  formulating  a  statement  of  policy  by  the 
United  States  government  at  the  time  of  ratification  of  the  Geneva  Conventions.  Dr.  Wakelln  replied  that  while  this  la  a 
subject  of  vital  Importance  there  waa  a  question  whether  his  Subcommittee  should  extend  Its  functions  tc  consider  the 
formulation  of  national  policy  for  piennlng  international  access  to  the  continental  ahelf.  Me  stated  further  that  the 
Federal  Council  was  in  process  of  establishing  a  permanent  Interagency  Committee  on  International  Science,  Chat  this  com¬ 
mittee  might  be  the  appropriate  group  to  deal  with  this  matter,  and  that  he  was  referring  Dr.  Brown's  latter  to  Dr. 
Kistiakcwaky  for  appropriate  action. 

So  far  as  l  know,  the  matter  was  not  pursued  further  by  the  Federal  Council.  At  least,  none  of  the  sug¬ 
gested  statements  of  policy  -ire  promulgated  at  the  time  of  the  ratification  of  the  Geneva  Conventions. 

In  view  of  the  growing  importance  of  the  problem  of  insuring  freedom  of  scientific  research,  I  urge  Chat 
there  again  be  seriously  considered  the  poesibie  solutions  arising  from  the  foregoing  activity,  these  being: 

(a)  Designation  of  the  International  Council  of  Scientific  Iona,  or  some  other  suit¬ 
able  International  body,  to  certify  bonafide  fundamental  •  rtific  research  agencies 
and/or  expeditions  that  the  coastal  state  would  automatically  grant  permission  to  carry 
on  raaearch  in  waters  under  its  Jurisdiction. 

This  solution  seems  quite  attractive,  especially  if  it  is  done  by  voluntary  declaration  of  the  coastal 
states.  In  this  event,  the  coastal  state  is  not,  so  far  as  I  can  see,  abrogating  or  compromising  any  of  its  rights. 

Since  the  arrangement  would  be  purely  voluntary,  the  coastal  state  could  withdrew  from  it  any  time  that  the  privilege  was 
being  abused. 


(b)  Bilateral  or  multilateral  arrangements  among  particular  nations. 

This  approach  la  perhaps  somewhat  leas  satisfactory  than  the  foregoing  because  it  will  doubtless  require 
much  more  formal  arrangement*  by  way  of  treaties  or  other  agreements  in  consequence  of  which  the  es tabl lahment  of  a  suit- 
sole  regime  involving  many  nations  will  take  considerable  time,  and  also  because  It  la  more  difficult  to  terminate  such 
fomsl  arrangements  if  they  prove  to  be  unsatisfactory.  However,  since  this  le  a  familiar  procedure  among  governments, 
it  may  be  the  only  practical  way  to  procasd.  Surely  the  establishment  of  bilateral  arrangements  with  our  neighbors  who 
are  closely  allied  with  us  politically  and  economically  should  be  easy  to  effect,  and  the  system  may  then  be  extended. 

Alternatively,  one  might  attempt  to  establish  inter-governmental  regional  agree^«nta,  which  would  allow  free 
access  by  bonafide  research  vessels  of  cha  member  nations.  Multilateral  regional  agreements  are,  of  course,  mure  diffi¬ 
cult  to  consulate  than  bilateral  agreements.  One  might,  therefore,  follow  the  example  of  the  convention  establishing 
the  Inter-American  Tropical  Tuna  Commission,  which  was  entered  into  initially  between  the  United  States  and  Coats  Rica 
but  was  open  to  adherence  by  other  nations,  on  the  basis  of  which  the  arrangement  grew  to  a  multilateral  one  over  a 
period  of  years. 

It  la  not  limsedlacely  evident  which  of  the  foregoing  possible  solutions  Is  the  most  practicable  nor,  indeed, 
whether  there  may  not  exist  some  other  better  alternative.  The  problem  Is  of  sufficient  urgency  that  various  possible 
solutions  should  be  vigorously  explored.  1  urge  that  the  United  States  take  the  lead  In  attempting  to  arrive  at  a  solu- 

t  ion. 


Additional  References 
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DlfrCUSSIOH 

Question:  A  problem  which  bother*  me  la  that  this  data-*once  collected  and  pub  1 i*hed--cen  it  used  for  more  than  one  pur¬ 

pose.  I  feel  that  aa  nations  become  more  aware  and  sophisticated  they  art  going  to  realise  chat  the  collection  of  data 
around  the  continental  shelf  cf  their  country  may  be  detrimental  to  them.  If  a  scientist  were  to  attempt  to  publish 
bathymetric  charts  of  the  coast  of  California  with  data  points  within  the  five-mile  limit  it  would  be  classified.  I  feel, 
and  1  think  it  la  a  fact,  that  any  data  that  you  can  collect  for  baalc  research  off  your  own  or  off  foreign  coasts,  even 

though  ths  rasaarch  might  have  a  wonderful  puipose,  can  be  used  by  the  military;  once  the  nations  realise  this  they  are 

not  going  to  favor  oceanographic  vessels  coming  off  their  continental  shelves  and  collecting  all  aorta  of  oceanographic 
data,  even  though  they  realise  that  baalcally  it  would  be  good  to  acquire  such  data. 

Schaefer:  well,  I  would  be  glad  to  coment  on  this.  I  have  been  involved  with  it,  and  in  fact  wa  specifically  did  make 

som  charts  of  ths  eastern  Pacific,  or  at  least  Bill  Menard  of  my  Institute  did,  and  he  made  them  on  the  basis  of  un- 

Ciassiflsd  data.  This  was  some  years  ago;  they  turned  out  to  be  a  good  deal  better  than  the  classified  charts  that  the 
boys  In  ths  submarines  were  using.  Ours  had  been  cleared  by  the  Navy,  but  they  caused  a  good  dee'  of  consternation. 

However,  my  comment  on  this  La  that  one  has  to  have  some  faith  that  he  is  gslning  -sore  by  getting  basic  scientific  know- 

ladga  all  ovar  tha  ocean,  including  off  the  coast  of  the  other  guy  and  so  on,  than  he  is  losing  by  perhaps  having  re¬ 
vealed  soma  things  on  hie  coast  that  he  would  rather  not  have  other  people  know.  As  Roger  Revelle  put  it.  It  is  probably 

not  wise  to  try  to  classify  what  God  has  already  classified.  In  other  wards,  classification  of  devices  and  so  on  Is  all 
right,  but  ths  secrets  of  nature  arc  not  a  thing  that  you  can  keep  locked  up.  They  will  eventually  be.  discovered,  and 
tha  only  question  La:  are  we  going  to  gain  more  by  trying  to  keep  the  secrets  of  nature  off  our  coast  locked  up  than  the 
nation  will  gain  by  having  free  research  that  is  widely  published  that  everybody  can  use?  1  submit  that,  in  general,  the 
opinion  of  tha  people  in  thia  country,  and  of  men  in  general,  including  most  deep-thinking  military  people,  is  that  In 
the  long  run  we  are  better  off  to  encourage  free  baalc  research  with  open  publication, 

Goldlo:  If  l  may  add  something.  It  seems  to  me  that  we  are  verging  on  a  debate  that  really  only  case  to  the  fore  after 
World  War  II-  It  is  a  debate  baaic^lLy  between  the  military  on  the  one  hand  and  the  scientists  and  the  academics,  who 
generally  supported  their  scientific  colleagues,  on  the  other.  There  are  those  who  advocate  locking  up  secrets  that 
have  been  discovered  In  the  hope  that  ao^abedy  else  may  not  uncover  them  for  a  while;  but  eventually  they  cone  to  be 
known  and  all  that  has  been  accomplished  are  paper  work,  frustration,  and  temporary  loss  of  image.  It  seems  to  me  that 
It  la  more  Important  to  apply  the  freedom  that  the  framers  of  Che  country's  constitution  had  In  mind  when  they  wrote  the 
first  amendment  to  this  kind  of  thing  than  it  is  to  erotic  magazines. 

Schaefer:  I  would  like  to  go  on,  and  I  have  Just  one  further  comment  to  thia.  It  is  that  you  may  have  some  color  of 
argumant,  although  1  don't  personally  agree,  that  it  is  a  wise  thing  in  the  case  of  defense.  I  think  that  your  argur.ent 
becomes  even  weaker  If  you  simply  uon't  want  people  to  know  about  the  sub-bottom  mineral  deposits  on  your  shell,  which 
you  own  anyway,  or  don’t  want  them  to  find  out  about  the  fish  in  your  waters. 

Question:  ho.  I  was  thinking  with  respect  to  data  of  a  foreign  country  or  industry  that  you  might  be  able  to  use, 
whereas  if  you  were  to  give  that  same  data  about  your  own  country  they  would  not  have  the  capability  to  tanitallie  on  it. 

Herrington:  There  la  another  aspect  of  this  that  bothers  ne.  The  scientists  appear  to  feel  that  bona  fide  research 
should  not  be  impeded,  provided  it  la  for  open  publication  and  there  is  e  guarantee  of  the  nature  of  the  work  to  be 
dona.  Now  it  would  be  very  easy  for  *  research  vessel  staff  to  present  a  bona  fide  research  project  which  would  be 
fully  p\*>llih#d  but  alec  to  carry  on  some  ocher  research  ac  the  same  time  without  open  publication.  There  is  no  assur¬ 
ance  that  all  the  research  carried  out  would  be  published  and  no  one  would  ever  be  able  to  check  that.  It  seerus  to  me 
that  these  two  criteria  give  very  little  assurance  that  all  the  work  being  done  would  meet  the  two  requirements. 

Schaefsr:  1  would  Ilka  to  answer  that.  1  think  that  the  provision,  the  additional  provision,  would  be  that  the  coastal 
slate  has  tha  right. to  put  somebody  aboard  to  participate  In  the  work.  One  could  conceivably,  if  there  was  a  guy 
aboard,  be  carrying  on  something  ti»«,  but  there  is  mure  protection. 

Mtkernan:  I  have  two  points  to  make  with  l>r.  Schaefer,  really  three.  First,  I  agree  with  him  that  it  Is  important  for 

some  resolution  of  the  problem  to  be  reached,  and  l  also  agree  with  him  that  the  United  States  ought  tc  take  the  lead; 
but  thara  are  still  problems.  For  example.  Just  recently  the  Department  of  State  received  word  that  an  American  re¬ 
search  vessel  had  been  picked  up  off  the  veit  coast  of  Mexico.  It  developed  that  this  vessel  had  headed  for  Mexico 
without  notifying  its  own  government  nor  the  government  of  Mexico  that  it  was  ccmtr.g  down,  and  some  forty-eight  hours 
before  it  began  operating  off  the  west  coast  of  Mexico  it  notified  uo  that  it  wanted  permission  to  enter  Mexican  waters. 
We  did  everything  we  could  but  there  was  not  enough  lime  to  receive  official  permission  from  Mexico.  The  point  is 
that  the  scientists  themselves  are  often  not  very  reasonable.  Incidentally,  the  MexLcans  arrested  the  boat,  and  in  my 
Judgment  they  had  perfect  justification  for  doing  so.  The  vessel  was  down  there  catching  bill  fishes.  This  is  carry¬ 
ing  out  research  but  it  Is  also  rather  s  difficult  public  relations  problem  for  the  government  of  Mexico. 

Schaefer:  Perhaps  It  could  help  if  you  would  spell  out  some  rules.  The  time  varies,  you  see.  This  would  be  perfectly 
satisfactory  If  you  were  notifying,  and  had  to  notify,  at  least  two  months  in  advance,  so  that  the  people  would  have  a 
chance  to  look  It  over  end  object. 

Mckeman:  Another  point  I  wanted  to  make  concerns  what  is  fishing  and  vh»t  Is  research  in  tr-.e  case  of  fishery  research. 

Some  countries,  for  example,  that  have  rather  good-sired  fisheries  at  the  present  time  employ  what  they  cell  fishery  re¬ 
search  veaesla,  sometimes  eight  or  nine  of  them  at  a  time  as  a  fleet.  These  often  are  stern-end  trawlers,  which  are  in 
fact  exploratory  vessels  with  the  capability  of  taking  literally  thousands  of  tons  of  fish  during  their  exploratory 
cruises  What  they  are  tryLng  to  do  la  define  populations  of  fish,  locate  them,  ana  In  eons  casts  direct  cofnmerclal 
floats  to  them.  In  the  process  these  vessels  take  commercial  quantities  of  fish. 
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Schaefer:  I  would  think  thet  la  quite  easy  to  answer.  I  wae  quoting  the  definition  of  your  colleague  as  to  fishery  re- 
eearcti.  If  you  let  me  define  it,  I  should  not  define  it  the  way  he  did.  I  would  define  fisheries  research,  that  Isn't 
permitted.  ••  being  exploratory  fishing  that  caught  a  certain  arourit  of  fish,  and  ao  on.  That  la  not  fundamental  scien¬ 
tific  research,  if  it  ie  simply  fteherlee  exploration  and  development.  I  think  it  ie  fairly  easy  to  define.  1  think 
when  you  try  to  eav,  if  a  man  ia  taking  aom*  plankton  samples,  hat  if  he  ie  doing  lr  with  the  idea  of  Improving  hie 

fisheries  that  is  fishery  research,  and  that  if  he  ia  doing  It  to  f.nd  out  about  plankton.  It  ian't,  you  do  not  have  a 

useful  definition.  I  don't  like  your  definition;  I  was  merely  quoring  it. 

^.cKeman:  Fine.  But  t  point  out  that  thle  is  a  problem  which  has  not  been  reaolved  at  the  present  time. 

Schaefer:  Exactly. 

Chapman:  Well,  aa  Dr.  Sch.tefer  knows,  1  m  In  favor  of  science;  1  aa  opposed  to  aln;  I  am  In  favor  of  motherhood;  and  I 
ordinarily  go  to  church  at  Easter.  But  I  would  like  to  take  the  Devil's  Advocate  point* of -view  here  at  the  moment,  I  am 

not  sure  of  ay  rights,  but  1  think  that  no  sclantiet  has  the  right  to  cone  In  ay  backyard  end  poke  around  doing  this  and 

that  without  ay  permission.  At  least  I  would  attempt  to  run  him  off  if  I  found  hla  doing  co.  However,  if  he  asked  ay 
penalsrion  the  chance*  are  1  would  let  him  do  what  he  wanted  to  do.  My  situation  ee  e  sovereign  le  that  I  own  the  con¬ 
tinents!  shelf  end  1  don’t  think  I  want  those  guye  poking  atcund  out  there  on  it  without  my  permission.  I  think  that  thle 

la  a  reasonable  position.  I  have  said  in  the  treaty  which  I  signed  that  ordinarily  I  would  let  him  do  it,  you  know,  but 
I  don't  trust  those  guys  very  much  because  pretty  near  all  of  them  make  a  living  doing  ^laaalfied  research  for  the  mili¬ 
tary,  and  furthermore  when  they  get  Joined  together  In  an  international  union  they  are  probably  lees  trustworthy  than 
otherwise.  Thus  I  think  I  could  make  a  pretty  good  case  that  they  have  been  given  pretty  near  as  ouch  leniency  In  this 
convention  aa  they  have  coming  to  them. 

Goldie:  Whilst  giving  a  convincing  appearance  of  conceding  to  scientists  privileges  which  they  now  lack.  Dr.  Chapman  has 
Just  cogently  argued  for  limiting  still  further  freedom  of  scientific  research.  He  achieved  this  effect  by  an  admirable 
alelght-of-vorda --by  analogizing  a  state's  claim  to  the  continental  aheif  beyond  Its  territorial  waters  to  hla  own  free¬ 
hold  in  hla  backyard.  If  this  w«ie  the  true  analogy  Dr.  Chapman  would  have  ua  believe  It  to  be,  then  much  of  the  work  of 
the  International  Law  Cossaiaaion  and  the  1956  United  Nations  Conference  on  the  Lew  of  the  Sea  at  Gtneva  lnvaeted  in  reach* 
Ing  the  definition  of  coastal  states '  rights  over  the  shelf  now  to  be  found  in  Article  2  of  the  Continental  Shelf  Conven¬ 
tion  was  a  purposeless  labor-  The  '^oewtes ion ' s  formulations  and  the  Convention  tell  us  that  a  coastal  state  doca  not  an- 
Joy  an  international  law  equivalent  to  a  freehold  estate  (l.e. .  full  territorial  sovereignty)  over  the  continental  ehalf 
adjacent  to  its  coasts  and  beyond  territorial  waters.  The  nearest  real  estate  analogy  (and  Dr.  Chapman  started  us  on  this 
questionable  enterprise  of  drawing  international  law  analogies  free*  our  own  very  parochial  and  technical  land  law)  would 
be  a  profit  1  ptendre--the  right  merely  to  take  the  resources  and  fruits  of  the  soil  without  owning  the  reel  estate  it¬ 
self.  Be  thet  as  it  may,  the  Continental  Shelf  Doctrine  Is  new;  the  right*  it  establish**  ere  new.  Necessarily  It 
abridges  the  range  of  pre-existing  rights  steaming  from  the  freedom  of  the  seas.  These  new  rights  have  been  upheld  be¬ 
cause  a  wldely-hexu  b-llef  has  developed  in  their  superior  social  utility  over  the  older  rights  whose  scope  they  limit. 

But  this  process  of  balancing  the  social  utilities  should  not  operate  merely  in  favor  of  the  Continental  Shelf  Doctrine. 
When  the  aocUl  utility  of  such  count erval 1 ing  claims  as  the  freedom  of  scientific  research  weigh*  more  heavily  than  the 
material,  economic  claims  sustained  by  the  Continental  Shelf  Doctrine,  It  is  these  latter  which  should,  in  their  turn,  be 
abridged.  Th«y  should  be  abridged  in  the  name  of  the  freedom  of  the  seas,  of  which  the  freedom  of  scientific  research  is 
a  part,  and  an  increasingly  significant  part. 

Aglen:  The  Co  .  n cil  of  the  High  Seas  pointed  out  that  It  had  been  customary  for  research  vessels  of  all  member  countries 
to  be  allowed  inside  limits  of  a  country  to  pursue  their  activities,  providing  they  notify  countries  of  their  plans.  But 
the  Council  was  concerned  about  the  effect  of  Paragraph  8  and  the  limitation  it  might  have  on  freedom  where  fishery  la 
concemej  which  Involved  research  on  the  sedentary  species  lying  off  their  aheif  and  taking  of  cores  and  so  on.  Th* 
Council  disked  member  governmen  t  therefore  to  waive  the  content  under  Paragraph  8.  The  first  reaction  was  that  it  waan'c 
possible  to  waive  the  consent  J*i.'t  like  that,  but  if  such  proerams  were  submitted  to  various  governments  they  would  be 
glad  .o  consider  waiving  them.  Sc  on  oehalf  of  the  fisheries  people  we  pointed  out  thet  this  submission  would  be  merely 
a  delaying  move  and  consme  a  lot  of  paper;  beside*  it  would  prevent  reseircb  vessels  from  taking  opportunities  when  they 
arise  In  the  course  of  a  cruise.  The  final  solution  I  think  has  either  been  solved  or  arranged;  a  solution  on  the  basis 
that  permission  will  be  waived  provided  research  vessel  programs  are  submitted  to  a  high  seas  research  group  and  s  list 
of  bona  fide  research  vessels  16  circulated  to  governments.  It  should  not  be  necessary  to  have  your  resmtrch  program  put 
In  before  this  waiving  1b  brought  Into  operation.  I  ac  nor  sure  whether  that  has  been  quite  tied  up  finally  but  that  la 
the  way  it  is  being  tackled  by  the  Council  of  the  High  Seas. 

Schaefer:  This  is  very  encouraging.  This  is  sort  of  «  regional  agreement,  though,  that  you  ere  referring  to. 

McKernan:  I  pologize  for  speaking  again  but  I  feel  that  perhaps  some  c? arl f lcallon  is  necessary  to  aome  remarks  made  by 
Professor  Swygard*.  I  think  chat  at  least  what  he  said  concerning  the  Northwest  Pacific  Treaty  between  Japan  and  the 
L'.S.S.R.  was  misleading.  1  don't  believe  that  the  U.S.S.R.  has  particularly  forced  any  conditions  on  Japan.  1  think 
ooth  countries,  as  1  understand  it,  realized  the  need  for  both  a  conservation  arrangement  and  for  a  treaty  in  th*  North¬ 
west  Pacific.  I  don't  particularly  agree  to  some  aspects  of  the  treaty  but  T  believe  chat  Mr.  Kasenaga  would  agree  with 
ms  that  this  treaty  ia  a  necessary  one  in  order  to  maintain  cne  resources  of  saloon  in  the  Northwest  Pacific.  Therefore, 
I  think  to  be  fair  to  the  Soviet  Union  it  would  not  be  right  to  say  that  they  forced  on  a  sovereign  nation,  such  as 
Japan,  particularly  difficult  conditions,  although  Japan  might  disagree  with  that. 

Secondly,  he  auoke  about  the  n*ed  for  revisions  cf  certain  of  our  fisheries  conventions-  Now  1  suppose,  In 
fact  I  am  quite  c«rrain,  that  there  is  a  need  for  some  revisions  but  I  wonder  If  he  had  anything  specific  in  mind.  The 
United  States  has  Just  recently  negotiated  another  convention  quite  similar  to  some  of  the  ones  wc  now  have  in  effect. 

It  he  ha*  any  specific  suggestions  I  think  it  would  be  helpful. 


*  The  text  of  the  paper  presented  by  Professor  Svygard  appears  on  pages  65-69. 
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Thirdly,  ha  spoke  about  iqm  unwanted  compromises  In  tht  racant  United  S cstes- Sovl at  agreement  on  tha  wait 
<OMt.  Since  !  had  some  am all  part  In  that  negotiation  I  would  tiki  to  kn^v  what  he  haa  in  mind  there.  In  my  Judgment 
tha  general  direction  of  that  agreement  with  the  Soviet  Union  corresponded  to  tha  direction  that  !  chink  ihi«  nation  la 
going  in  future  eg re am ante.  1  am  not  aware  of  any  aerioua,  unwanted  compromises  that  thle  na^'m  agreed  to  In  that  nego¬ 
tiation  and  I  would  like  hie  clarification  of  that. 

Svygerd:  In  regard  to  the  flret  question,  1  noted  that  distribution  eight  change  for  e  aultltude  o'  lessons,  Including 

action  by  flaherlee  commissions.  Specifically*  I  noted  that  Japan  had  bean  "forced"  to  accept  a  lover  salmon  quote  under 
the  operatlone  of  the  Pacific.  Northwest  Fisheries  Cooeiialon  (Jnpan-U.S.S.R. ) . 

The  word  "force "  wn  taken  from  a  Japanese  statement  published  bv  the  bureau  of  Commercial  Fltheiles  la  a 
Foreign  Fisheries  Information  Mleaee.  In  view  o f  the  power  relatione  between  Japan  end  Che  U.S.S.R.,  the  Japanese  might 
wall  have  felt  i  compulsion  to  accept  e  reduction  which  they  disliked.  In  any  event  the  manner  of  the  reduction  was  in¬ 
cidental  to  the  major  point  that  a  redistribution  resulted  from  action  by  the  Commission.  There  was  fir  intent  to  deny  the 
utility  of  the  program. 

The  question  of  voluntary  «•  oppoaed  to  forced  compliance  also  arois  in  regard  to  the  1952  fisheries  treaty  In¬ 
volving  Japan,  tha  United  States,  and  Canada.  Difference*  of  opinion  have  been  expressed  concerning  the  question,  "Did 
Japan  act  aa  a  completely  free  iRent  or  under  a  measure  of  compulsion?" 

In  ragard  to  tha  second  question,  1  believe  that  Dr.  Kask’a  paper  points  up  tha  shortcomings  I  have  in  mind. 

The  delegation  of  powers,  structural  organisation,  and  administrative  procedures  need  to  be  reviewed  and  revised  in  some 

cases . 


On  the  third  question,  I  would  emphasise  that  the  United  States- Soviet  agreement  is  not  a  long-range  solution. 
The  agreement  was  eat  for  one  year  because  of  doubts  concerning  its  efficacy.  At  the  end  of  the  year  renegotiations  on 
tha  earns  points  will  be  required.  American  delegates  to  the  conference  are  to  be  coemended  for  their  success  in  obtaining 
a  sort  favorable  agreement  from  tha  U.S.S.R.  than  some  people  anticipated. 

My  purpose  la  discussing  this  matter  waa  again  focused  primarily  on  the  burden  of  my  topic  which  was  "future 
distribution."  Distribution  waa  affected  by  the  agreement  and  a  failure  to  renegotiate  new  agreements  or  a  revised  agree- 
might  also  change  the  pattern  of  distribution  in  future.  My  purpose  haa  not  been  to  attack  any  agencies  or  agreements  but 
to  attempt  to  show  how  distribution  may  shift  aa  a  cooaaq uancs  of  the  actions  of  agencies  and  the  nature  of  agreements. 

Herrington:  I  was  going  to  remark  that  every  agreement  reached  represent*  compromise.  One  definition  of  an  ideal  coo- 

promise  la  an  agreement  which  makee  both  parties  equally  unhappy.  You  will  probably  find  that  both  parties  were  somewhat 
mheppy  about  one  pen  or  another  of  the  agreement. 

Swygerd:  Would  you  apply  that  also  to  the  agreement  that  we  reached  with  the  U.S.S.R.  on  February  77 
Harrington:  I  wouldn't  care  to  comment  on  the  details  of  thia,  but  I  would  expect  so. 

Ode;  So  far  as  this  195b  convention  with  Japan  and  Russia  la  concerned,  the  Russians  were  not  concerned  with  any  form  of 
salmon  fishing  oq  tha  high  seas.  Only  Japan  was  engaged  In  fishing  for  salmon  on  the  high  seas  and  this  convention  pro¬ 
vides  for  conservation  measures  only  on  (he  high  seas.  It  means  that  the  aalm<>n  fishing  In  Russia  Is  not  subject  to  the 
convention  because  in  Soviet  Russia  they  fish  salmon  In  the  rivers.  So  this  convention  only  regulates  the  Hiwn  fishing 
of  tha  Japanese.  On  the  other  hand,  thle  joint  commission  considers  the  totel  catch  every  yeer,  but  thia  Crtal  Clinch 
means  only  the  total  catch  by  the  Japanese  fishing  industry  because  the  Russian  sslmon  industry  is  not  regulated  by  the 
convention;  the  Russians  take  their  salmon  within  their  area. 

Chapman*  I  think  a  little  historical  note  might  be  useful  at  CM a  pat  titular  point  in  the  discussion.  Inc  events  lead¬ 
ing  up  to  the  ueneva  Law  ot  the  Sea  Conferences  included  a  conference  on  the  Conservation  of  the  Living  Resources  of  the 
Sea  In  Roma  in  1955,  isider  the  aegis  of  the  United  Nations,  and  this  was  at  the  request  of  the  International  Lev  Commis¬ 
sion  for  tha  purpoa*  of  giving  them  technical  Information  that  they  could  Include  in  their  1953  draft  of  the  aaterlal  for 
tha  Law  of  the  Sea  Conference.  In  tha  course  of  this  conference  there  developed  the  concept  of  the  right  of  the  coastal 
state  to  taka  unilateral  actions  with  respect  to  fisheries  (fishing  activities  by  the  nations  off  its  coast  under  certain 
Cl rc instances) .  On#  of  those  situations  was  where  there  waa  legitimate  fear  of  overfishing  and  when  the  ocher  country 
would  not  raach  suitable  agreement  to  attend  to  that  problem.  That  this  was  In  fact  developing  International  law  v/s 
certified  by  a  provision  of  that  nature  actually  being  Included  in  the  1958  Convention  on  Fishing  and  the  Conservation  of 
the  Living  Resources  of  the  High  Seas.  So  the  Russians,  immediately  after  the  1955  conference  and  not  waiting  for  this 
to  be  formally  put  Into  (he  International  law  in  treaty  form,  took  the  action  of  establishing  a  tone  In  the  area  In  the 
Northwest  Pacific  particularly  in  respect  to  aalmon,  and  they  had  a  pretty  good  case.  It  looked  like  there  was  overfish¬ 
ing  of  ssimoo  la  tha  area.  At  least  that  point  was  not  successfully  challenged  by  Japan.  So  what  Russia  did  was  act 
uni  laterally ,  but  said  at  thm  same  time  that  they  would  be  happy  to  enter  into  a  treaty  with  Japan  to  put  this  on  a  more 
stable  baala  end  that  is  vhat  happened.  At  least  from  the  statements  of  the  Japanese  foreign  minister  as  recently  as 
(hr**  or  four  months  ago,  this  Is  a  treaty  thac  the  Japanese  think  ie  a  useful  and  well-vorklng  one.  He  said  this  when 
the  delegation  was  leaving  Moscov  after  the  last  rowid  of  conferences  under  this  treaty.  So  I  think  In  this  instance  you 
can't  blame  tha  Russians  for  acting  much  ahead,  anyway,  of  developing  International  law. 
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OPENING  ROARKS 

Wilbert  M .  Chapman 
Van  t  amp  Sea  Food  Company 
San  Diego,  California 

I  have  beer,  putting  the«e  figures  on  the  blackboard  every  dav  for  a  purpose.  This  Is  the  one  fin?  figure 
Involved  throughout  -  46  nil  lion  tciu  of  fish  caught  In  the  world  ocean  last  year.  Ur.  Schaefer  has  estimated  or  the 
ha-ls  nf  the  sorts  of  flab  that  are  currently  belnp  caught  hy  the  present  iretheds,  with  no  revolutionary  fishing  changes, 
the*  potential  production  of  the  world  ocean  la  In  the  ne  Ighborhood  of  200  million  tens,  about  four  times  aa  large.  He 
«la-n  notea  that  present  yields  would  give  an  adequate  animal  protein  diet  for  b  billion  people  If  It  were  spread  out 

equitably  amongst  the  people.  It  follows  From  this  chat  200  tell  lion  cons  would  I  i-  nearly  enough  protein  under  these  con¬ 

ditions  for  JU  billion  people. 

Dr.  Kasai. ara  and  1  guess  total  useful  production  of  the  ocean  to  l>e  around  the  2  billion  ton  mark.  Dr. 
Kaauhara  is  bo  reluctant  to  stand  behind  that  figure  that  he  has  suggested  1  put  my  nane  up  alone  this  morning  instead 
of  his.  The  only  reason  for  this  large  number  at  all  is  to  Indicate  that  as  we  go  from  here  to  there  (from  20U  million 

to  2  billion  tons  per  year)  wc  ao  so  not  through  necessity,  from  the  standpoint  of  human  nutrition,  but  f  .09  desire 

rather  than  need  for  animal  protein. 

My  reason  lot  mentioning  thir.  aspect  this  morning  is  that  ns  you  go  from  46  million  tons  per  year  to 
21)0  million  tons  per  year,  which  l  think  everybody  associated  with  the  question  thinks  to  be  a  reasonable  escalation, 
you  get  tnlo  an  entirely  different  sort  of  fishing  Industry*,  fish  trade  and  everything.  There  are  not  200  million  tons 
of  Mg  pre-datura  available  in  Che  ocean.  J  don't  think  anybody  thinks  that.  Historically,  have  used  fls..  from  cen 
Inches  on  up  In  size  as  food  flab.  The  great  fishery  expansion  In  tne  last  twenty  years  '.as  uuen  wade  up  very  largely 
of  fish  between  five  and  ten  Inches  In  length.  These  have  been  mostly  used  for  fish  meal  production.  My  own  guess  Is 
that  as  we  go  towards  the  point  of  200  million  tons  per  year  vteld  wc  will  go  Increasingly  *0  organisms  in  the  site 
range  between  one  to  five  Inches.  1  also  believe  that  one  of  the  characteristics  of  the  fish  business  which  will  change 
1 9  tnat  as  we  go  from  present  yields  to  greatly  expanded  yields  (fro*  the  ten-inch  length  to  the  one-inch  length)  we 
will  go  Increasingly  to  the  use  of  fish  simply  as  animal  protein  and  that  It  will  be  used  lr.  reas ingly  In  formulated  foods 
for  animals,  etcher  human  or  others. 

1  would  like  to  point  out  briefly  tiiat  the  expensive  ou;.lltltea  of  fish  are  ustc,  texture  and  appearance. 
Animal  protein  can  be  produced  very  cheaply  from  fish.  To  keep  then*  qualities  of  taste,  .exture  and  appearance  attached 
to  the  animal  as  far  as  tne  consumer,  however,  Is  an  expensive  operation.  Arltaal  protein  produced  from  bluafin  tuna  has 
approximately  li.e  satm*  nutritional  value  and  quality  as  that  produced  from  anchovy.  The  cost  difference  la  that  because 
ot  the  taste,  texture  an  appearance  of  the  bluefln  tura  if  fresh  a  d  cm  the  Tokyo  market  just  before  the  holidays,  you 
c«"  get  from  $2,000  to  $3,0U'J  A  ton  for  It  in  that  condition;  whe.-resa  the  anchovies  you  can  buy  for  $10  to  $16  a  ton. 

Z.,v  animal  protein  content  Is  »;jc  appreciably  dlffcient  in  nutritional  value  or  other  quality.  $0  1  think  that  as  we 
nicvf  along  in  this  business  we  will  be  using  smaller  animals,  in  the  more  abundant  and  cheaper  catching  category,  these 
will  be  reduced  to  animal  protein  and  edible  oils,  and  that  is  where  the  expansion  in  the  fisheries  will  coave  fro®. 
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THE  M  AN  AT*  EM  Kb  T  OF  WORLD  FISHERIES 

Towoyoshi  Kamenage 
Fisheries  Agency  of  Japan 
Tokyo,  Japan 

First  of  all  I  want  to  make  clear  that  1  do  not  represent  the  government  of  Japan  nor  the  Industry, 
rather  I  represent  myself  personally  and  the  views  which  I  offer  tills  morning  are  strictly  personal. 

My  topic  this  corning  does  not  necessarily  deal  with  the  fisheries  of  Japan,  My  speech  will  not  directly 

cover  the  Japanese  fisheries  as  such,  although  later  on  In  the  discussion  session  I  shall  try  to  answer  the  questions  vou 

might  have  on  the  Japanese  fishery. 

The  problem  of  fisheries  aa  you  all  know  Is  quite  complicated,  partly  because  of  legal  nervations  but 
also  because  of  biological,  economic,  and  historical  factors.  For  these  reasons  it  Is  a  very  complex  problem  which  must 

be  seen  from  every  point  of  view.  In  this  way  It  is  possible,  I  think,  to  view  the  problem  of  fisheries  a«  a  distribu¬ 

tion  of  natural  resources  or  a  distribution  of  food  among  human  kind. 

The  land  of  the  world  is  already  divided  among  sovereign  states  due  to  historic  or  traditional  reasons, 
and  Its  division  is  safeguarded  by  the  idea  of  "Uorld  Peace,"  which  la  deemed  to  be  the  common  goal  of  h-unan  beings. 
Therefore,  the  utilization  of  the  natural  resources  on  land  and  the  distribution  of  their  products  are  solely  in  the 
hands  of  each  owner  nation.  However,  fishery  resources  are  open  to  the  free  u9e  of  any  nations  who  want  to  utill-c  them, 
except  when  there  exisce  e  certain  low  or  practice  on  an  International  basis.  Thin  freedom  of  the  high  seas  hue  given  an 
opportunity  for  exploiting  fishery  resources  which  otherwise  would  not  be  available  for  human  consumption. 

In  the  course  of  fishery  exploitation,  certain  challenges  to  this  principle  have  been  made  by  various 
countries,  first  by  extending  the  limit  of  territorial  waters,  second,  by  establishing  fishery  zones,  and,  third,  by 
introducing  the  concept  of  the  continental  shelf.  These  three  challenges  have  been  aimed  at  reserving  a  wider  area  of 
the  ocean  for  the  countries'  exclusive  benefit.  And  a  fourth  one  Is  the  regulation  of  the  high  sea  fisheries  on  the 
basis  of  scientific  thought,  namely,  "Conservation"  or  "Waxlrniaa  Sustainable  Yield."  There  Is  no  reason  to  doubt  chat 
this  way  or  thinking  has  been  solely  scientific  and  related  to  the  physical  productivity  of  fishery  resources;  It  has  al¬ 
most  nothing  to  do  with  the  economic  way  of  thinking'  Nevertheless,  it  may  be  noted  that  these  concepts  have  often 
served  to  maintain  or  extend  individual  nations  benefits  through  scientific  theory,  although  such  theory  nay  be  ambiguous 
owli  w  to  a  lack  of  sufficient  knowledge  of  sea  resources. 

At  the  present  stage  of  the  world's  political  status,  independent  sovereign  states  exist*  with  popula- 
tions  to  support  and  territory  to  supply  their  food  needs.  We  cannot  separate  the  problem  of  hlgh-sea  fisheries  from  the 
food  supply  which  comes  from  the  land.  An  important  point  here  Is  how  we  deal  with  the  social  aspect  of  the  fisheries. 

Social  Aspects  of  Floherlea 

The  fishing  industry  made  available  resources  of  the  sea  for  human  use  which  unless  exploited  had  no 
value.  Fishery  products  ere  directly  connected  with  the  supply  of  food  or  the  maintenance  of  human  life.  Further,  the 
fishery  industry  is  a  social  group  composed  of  private  enterprises  which  pursue  profits  In  a  capitalistic  economy.  Con¬ 
cerning  the  Former  aspect,  any  nation  conducts  its  fishery  first  to  supply  Its  domestic  needs  and,  secondly,  for  Its 
international  trade.  Whatever  might  be  the  Intention  or  the  results ,  the  fishery  is  directed  to  the  supply  of  animal 
protein  for  human  beings.  It  must  be  noted  that  there  has  been  a  general  opinion  as  to  the  future  shortage  of  animal 
protein  aupply  which  might  be  ameliorated  by  the  possible  existence  of  large  unexploitod  stocks  of  fishery  resources  in 
the  oceans. 


From  the  latter  aspect,  private  enterprises  are  basically  In  pursuit  of  a  profit.  It  Is  true  that  the 
•atabllshment  or  maintenance  of  prLvate  enterprises  Is  essential  for  the  supply  of  food  from  the  sea;  however,  too  much 
emphasis  on  this  often  leads  to  the  Incompatibility  of  the  former  postulate. 

The  increase  of  food  supply  Is  a  postulate  on  a  nationwide  or  International  scale,  but  pursuing  the  high¬ 
est  prof Itablll ty  of  a  certain  group  of  industries  could  not  be  held  to  be  necessarily  a  nationwide  or  international  pos¬ 
tulate.  The  only  thing  we  can  say  is  that  each  nation  must  make  its  own  choice  when  faced  by  the  incompatabi llty 
between  the  two  postulates. 

My  element  of  Internationa  1  F  la  he  rl  es 


Some  economists  state  that  participation  In  fisheries  should  be  conducted  to  the  extent  chat  the  total 
catch  value  equals  the  total  input  coat,  that  the  fisheries  should  be  so  managed  as  to  maximize  "Net  Economic  Yield," 
end  that  the  concepts  of  NtY  and  of  "Maximum  Sustainable  Yield"  are  mutually  exclusive,  In  that  there  is  no  posxihle 
compatabl 11 ty  between  them.  From  the  standpoint  of  economic  analysis  this  is  undoubtedly  true,  At  the  sane  time  due 

consideration  must  be  given  to  the  change  of  conditions  which  are  flexible  In  Accordance  with  other  factors. 

Ths  existing  management  of  the  sea's  resources  Is  based  on  certain  practices  and  traditions,  whether 
they  be  national  or  international.  It  is  generally  understood  that  the  management  la  conducted  so  as  to  secure  the  larg¬ 
est  possible  physical  productivity,  taking  Into  account  national  social  and  economic  circumstances.  In  other  words,  man¬ 
agement  has  been  such  a a  to  harmonize  the  political  or  economic  factors  peculiar  to  each  nation.  The  adoption  of  the 

economic  rules  of  NEY  as  the  principle  of  fishery  management  could  be  quite  wortnwhlle  where  the  profit  motive  is  an 

esscntlsl  requirement . 
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However,  where  the  social  function  of  fisheries  includes  the  supply  of  food  or  the  opportunity  of  employ' 
merit,  the  principles  of  management  would  not  be  so  simply  decided.  Though  management  depends  upon  the  national  option  In 
the  field  of  domestic  fisheries,  che  situation  would  be  of  more  complex  character  in  internal lonal  fisheries.  The  prin¬ 
ciples  of  NEY  are  based  upon  numerous  fluid  factors,  such  as  sale  price,  loan  Interest,  labor  cost,  vessel  expense,  and 
so  forth.  Particularly  at  the  International  scale  or  in  the  international  time  series ,  there  are  too  many  variations  and 
flexibilities  to  permit  a  common  and  stable  index  of  economic  evaluation  to  be  applied. 

Furthermore,  as  some  people  suggest,  when  the  United  Nations  becomes  che  managing  body  what  criteria 
would  there  be  for  the  national  distribution  of  the  entry?  Perhaps  one  can  find  no  adequate  reply  and  only  say  it  is  a 
matter  of  International  politics  which  la  closely  connected  with  the  distribution  of  food,  natural  resource*,  end  popula- 
t  ion. 

If  the  present  regime  of  fisheries  remains  as  it  is,  l  should  think  the  two  most  Important  factors  would 
be  the  price  of  fishery  products  and  the  labor  costa.  Unlike  rice  or  wheat,  fishery  products  are  of  such  variety  that  we 
cannot  handle  all  of  them  in  the  sane  manner.  Even  in  the  case  of  similar  items,  prices  cay  vary  considerably  frosi  nation 
to  nation,  Of  course,  one  may  expect  that  some  prices  can  be  equaliied  according  to  the  general  trend  of  the  internation¬ 
al  reorganization  of  trade  in  fishery  products,  but  we  cannot  expect  that  all  such  prices  can  be  equalised  from  nation  to 
nat Ion. 

A  second  factor  la  that  labor  costs  vary  considerably,  depending  on  hov  high  the  standard  of  wages  Is  In 
a  given  nation.  Unlike  other  manufacturing  industries  che  fishery  industry  cannot  expect  a  lowering  of  labor  coats  by 
Introducing  the  so-called  mass  production  system  because  there  are  special  factors  here.  Some  tendencies  exist  toward 
modernizing  the  fishery  industry,  such  as  through  technological  innovations  or  the  build-up  of  productivity  but,  as  you 
all  know,  even  with  these  two  factors  we  cannot  expect  through  keeping  the  labor  costs  at  a  certain  level  that  this  will 
automatically  draw  up  the  general  standard  of  wages.  This  can  be  said  about  almost  all  the  free,  capitalistic-economy 
nations,  which  Includes  both  Japan  and  the  United  States.  In  the  communist  countries  the  economic  system  Is,  of  course, 
different  from  ours,  although  even  in  the  Soviet  Union  there  has  been  a  trend  in  recent  yeara  toward  profit  incentives 
which  brings  It  closer  to  our  pattern. 

If  the  present  regime  is  to  remain,  those  countries  in  which  fishery  products  find  high  prices  and  in 
which  wages  are  generally  low  will  dominate  fisheries  production  in  international  waters.  Technological  innovations  will 
not  be  a  primary  criterion.  To  meet  this  problem  aone  nations  will  insist  that  their  tonus  of  exclusive  fishing  be  ex¬ 
tended  farther  offshore  chan  the  present  limits. 

The  problem  of  International  fisheries  Is  largely  a  political  one  and  the  issue  of  exclusive  right  of 
fisheries  is  nothing  but  a  political  question.  In  Japan  we  say  there  are  no  international  boundaries  in  science.  How¬ 
ever,  economics  still  has  a  distinct  international  boundary.  As  you  all  know,  In  the  scientific  field  MSY  is  a  common 
word  among  biologists.  In  many  International  conventions  or  agreements  this  idea  has  been  introduced.  We  can  sdjuat 
fisheries  agreements  in  the  future  by  introducing  this  unique  concept  of  MSY.  Of  course,  this  concept  has  conflicts  when 
the  national  interest  comes  so  crudely  in  the  international  scene  that  the  scientific  concept  is  disturbed  by  the  inter¬ 
national  political  strife.  As  a  principle  of  management  Maximum  Sustainable  Yield  may  not  necessarily  be  adequate  from 
the  viewpoint  of  national  economies  since  It  does  not  include  within  it  means  to  distribute  the  yield  from  the  resource 
among  the  nations  concerned.  Bui  the  problems  of  national  quotas  are  not  a  matter  of  science;  the  only  way  at  this  time 
to  decide  a  national  quota  is  by  negotiations  among  nations.  So  the  concept  of  MSY  la  the  only  one  common  international 

principle.  If  we  could  find  aone  other  rulea  by  which  we  could  decide  national  quotas  along  the  productivity  concept  of 

MSY  I  think  the  economic  concept  might  sometime  be  useful.  However,  any  such  economic  or  other  idea  must  alwaya  be  sub¬ 
ject  to  the  acientlfic  principles  of  MSY. 

The  exploitation  of  unexpioitable  resources  should  be  freely  open  to  ali  nations.  On  land  when  a  mine 
is  discovered  the  discoverer's  right  of  mining  is  generally  respected  by  other  countries.  The  fisheries  and  mining  in¬ 
dustries  are  different;  minerals  cannot  be  reproduced  whereas  fish  stocks  can.  I  also  believe  that  the  discoverer  of  a 
certain  fisheries  resource  should  be  given  certain  rlghta  to  exploit  that  resource. 

It  may  seem  obvious  to  note  that  the  natural  resources  of  the  world  are  gradually  disappearing  while  the 
demands  for  animal  protein  are  getting  greater  each  year.  In  Japan  as  in  other  countries  it  Is  true  that  some  natural 

resources  which  were  never  consumed  until  a  few  year*  ago  are  now  eaten  as  part  of  the  daily  diet,  so  ve  should  be  con¬ 

scious  of  the  importance  of  our  unexploited  natural  resources.  For  example,  in  the  Okhotsk  Sea  wo  have  a  fish  called  the 
pollock.  Up  imtil  a  few  yeara  ago  the  people  in  that  area  caught  this  particular  animal  aa  bait;  even  the  cats  would  not 
eat  It.  Nov  nearly  300,000  tons  annually  of  this  fish  are  being  produced.  This  has  resulted  from  It*  use  in  the  develop¬ 
ment  of  minced  »«at  with  which  we  produce  flah  cake  or  fish  sausage.  A  similar  example  is  hake,  which  la  now  being  taken 
for  human  consuapt ion. 

In  iiflucy ,  1st  me  say,  first,  that  there  might  be  some  means  to  facllltata  an  international  arrangement 
tor  the  development  of  presently  unutilized  fishery  resources.  Second,  I  think  that  an  overall  biological  and  acientlfic 
concept  related  to  the  Maximum  Sustainable  Yield  is  a  valid  ona  aa  a  common  denominator  among  nations.  Under  these  two 
principles  if  it  becomas  necessary  or  desirable  for  the  total  production  from  ona  resource  to  be  divided  among  the  coun¬ 
tries  concerned  it  would  have  to  be  done  by  direct  negotiation*  between  those  countries  and  specific  arrangements  could 
Chan  be  made  for  national  quotas. 
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Harrington:  Mr.  Chairman,  1  have  s  comment.  1  notice  that  ss  the  wage  scsle  rises  snd  hungry  fishing  notions  Increase, 
the  Jsponess  and  United  States  positions  come  closer  together. 

Kamenaga:  That  is  quite  true  only  in  that  It  represents  a  terdency.  The  tendency  is  that  possibly  the  Japanese  fisher¬ 
ies  will  follow  tha  wsy  of  tne  United  states  or  the  United  Kingdom.  Frankly  speaking,  it  is  not  the  way  for  prosperity. 

Comltlni:  Mr.  Kamenaga  said  that  ths  countries  with  the  high  prices  for  fish  snd  low  labor  cost  will  dominate  wo: id 
fisheries.  I  wonder  if  you  had  any  specific  countries  in  tnir.d.  And  also  it  is  usually  the  case  that  these  c^ntrie* 
that  are  generally  developing  today  export  their  fish  to  other  countries;  tl\ey  have  a  lev  labor  cost  and  generally  ex¬ 
port  to  countries  with  high  fish  prices.  Could  you  clarify  thia  for  me? 

Kamanaga:  The  price  of  the  fiah  product  la  also  a  part  of  the  price  of  the  general  conmodlty.  So  if  the  consumption  is 
stronger  the  price  will  be  higher.  As  a  matter  of  domestic  comparison,  it  relates  to  the  wage  level  among  various  do¬ 
mestic  industries  and  as  a  natter  of  International  comparison  it  also  relates  to  the  price  of  fish  products  ir.  foreign 
markets,  but  as  1  said  already,  there  ere  exceptions  because  of  varieties  of  fishery  products.  For  example,  Ln  the 
case  of  turn  in  Korea  if  they  get  a  larger  number  of  vessels  and  sell  tuna  to  the  United  States  using  the  Korean  fisher  - 
man  who  do  not  enjoy  wages  as  high  as  tha  Japanesa,  wa  will  not  be  able  to  survive  in  the  tuna  fishing,  hut  tor  some, 
atocka  which  were  particularly  used  in  a  country  and  even  when  the  price  is  very  high,  it  is  possible  fo»  the  country  r„ 
Still  rttaln  its  operation  beceuse  of  the  particular  consisnption  there.  1 

Chapman:  l  think  1  can  illustrate  It  with  an  example,  ln  Japan  there  are  several  fishery  commodities  that  are  so 
desired  thare  that  the  price  is  far  higher  than  in  the  world  market.  Those  sorts  of  fisheries  will  probably  continue  to 
be  dominated — I  think  that  ie  the  thought  here--by  the  country  having  the  hiRh-priced  market.  Did  1  detect  in  the  o  na¬ 
tion  the  thought  that  the  export  of  fish  by  low  income  countries  was  bad? 

Comltlni:  No. 

Question:  Mr.  Kamenaga,  do  you  see  a  large  Increase  ln  the  amount  of  fish  farming  In  Japan? 

Kamenaga:  That  is  •  very  important  problem.  As  you  know,  ve  are  dolnR  our  beat  In  the  way  of  research  and  improvements 
of  the  fish  farming  techniques,  but  up  to  this  point  fiah  fanning  has  been  under  individual  control.  The  farms  must  be 
enclosed  by  fenesa  or  cagas  or  something  like  that.  For  that  purpose  tht  place  or  site  of  production  is  quits  limited. 
The  coasts  which  face  the  open  sea  will  not  be  adequate.  Some  waters  surrounded  by  islands,  as  well  as  lnle-s,  lakes, 
and  ponds  are  the  only  areea  available.  1  think  that  last  year  the  production  by  fish  farming  amounted  to  ot. 1 .  one  per 
cent  or  two  per  cent  of  the  Japanese  total  catch. 

Kaaahara:  1  have  that  figure  here.  In  1965  fiah  pond  culture  or  farming  produced  ln  freah  water  approximately  33,000 
metric  tons  and  in  salt  water  about  19,000  tons,  as  ctxapared  with  nearly  seven  million  tons  of  total  landing.  That  la 
less  than  one  per  cent. 

Chapman:  I  chink  these  arc  the  figures:  6,700,000  tons  total  production,  of  which  19,000  cons  were  salt  water  fish 
farming  production  and  33,000  ton*  freah  water  fiah  production,  about  335,000  tons  oysters  farmed  and  about  136,000  tons 
seaweed  produced,  a  total  farming  of  about  400,000  tons  snd  a  total  wild  fish  production  of  6,300,000  tons.  This  fish 
farming  business  propaganda  Is  blown  up  far  out  of  proportion. 

Ksashsrs:  Another  point  we  have  to  look  Into  about  this  fish  fanning  is  the  amount  of  food  used  to  raise  fish,  which  is 
something  like  five  to  eight  times  the  amount  of  fish  produced  in  either  fresh  water  pond  fanning  or  salt  water  culture. 

Chapman :  You  had  some  figures  on  this? 

Kaaahara:  I  have  detailed  figures  here  for  Japan  If  you  are  interested.  In  1965,  ln  order  to  produce  28,000  tons  of 
fish  ln  fresh  water  farming  roughly  120,000  tons  of  fish  and  24,000  tons  of  other  feeding  stuffs  were  used.  In  salt 
water,  ln  order  to  produce  18,000  metric  tons  of  yellovtall  (this  Is  amterjack)  approximately  140,000  tons  of  feeding 
stuffs,  mainly  fish,  were  used. 

Chapman:  Fish  firming  is  good  for  making  money  In  some  instances  but  It  la  negative  from  the  standpoint  of  producing 

protein. 

Kaaahara:  Thia  is  only  in  Japan.  Of  course,  in  the  tropical  srets  they  make  better  use  of  natural  productivity,  even 
by  fertilising  ponds,  and  thus  the  picture  is  different. 

Chapman:  But  ln  ths  instance  where  there  is  still  so  much  wild  production  available  unutilised  ln  l.ie  ocean  It  is  sim¬ 
ply  impractical  except  ln  very  few  cosssodltiea  to  farm  against  the  cost  of  the  wild  product.  Nobody  domesticated  cows 
until  antelope  were  ln  short  supply. 

titerly:  I  was  wondering  If  there  were  not  other  factors  Involved  when  you  Are  considering  fishing  snd  exploiting  the 

resources  of  the  see.  len't  there  e  moral  obligation  to  prevent  the  extermination  of  e  species?  You  mentioned,  for 
example,  the  economic  factors.  You  mantloned,  also,  the  conservation  and  political  factors,  tha  biological  and  sci¬ 
entific  factors,  end  ao  on.  1  wee  wondering,  If  you  take  the  example  of  the  whales,  especially  either  the  Arctic  or  the 
Antarctic  whales.  Isn’t  there  also  the  factor  that  among  mankind  in  general,  let  us  say,  that  we  are  very  reluctant  to 
saa  this  form  of  animal  life  disappear?  At  the  present  time  you  could  fish  whale  and  you  could  exploit  them  economi¬ 
cally  and  use  the  resource  but  you  nay  kill  off  the  species.  Accordingly,  would  you  say  that  sometimes  you  have  to  con¬ 
sider,  ln  addition,  that  hiaanklnd  pieces  a  more  or  less  cultural  or  social  value  on  a  resource? 
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Panel;  The  Future  Developmant  of  World  Fisheries 


Kamenaga  -  Discussion 


KastenaRa:  1  Chink  by  Chat  Cine  the  concept  of  MSY  would  bt  applied.  But  It  ia  a  bloloRlcal  point  of  view  as  you  know 
and  as  to  cultural  factors  1  am  not  sure.  There,  sight  be  an  international  feeling  or  a  acral  failing  in  the  actual  hand¬ 
ling  of  1 he  whale  business  but  I  think  that  if  the  biological  ldsa,  that  Is  :4SY ,  ;•  properly  conducted  It  will  satisfy 
such  s  cultural  desire  from  people. 

Chapman:  Could  I  contribute  a  Little  bit  to  that  question?  1  think  It  is  the  whole  spirit  of  Kamenaga’a  argument  that 
the  whales  should  be  kept  at  a  level  not  less  than  corresponds  to  the  maxlmun  sustainable  yield. 

t  would  go  on  s  step  further  in  that  and  suggest  this  to  you  that  the  Antarctic  whales  eat  substantially  all 
Euphausids,  or  at  least  Euphtuslds  are  a  major  part  of  their  diet.  Euphausids  are  small,  shrimp-like  animals  not  pres¬ 
ently  used  by  humane  In  any  direct  way  at  all,  except  Mysids  a  little  bit  in  Japan.  1  think  there  is  quite  a  good  pos¬ 
sibility  that  within  the  next  tan  or  fifteen  years  Euphausids  will  be  used  for  direct  huian  consumption  and  for  other 
hunan  purpoaea . 

The  conversion  of  Euphausids  ir.to  whale  blubber  is  a  very  Inefficient  process.  X  can  thoroughly  conceive  of 
the  possibility  that  we  eight  with  at  some  future  date  to  lower  the  stock  of  whales  much  below  lte  level  of  maximum  sus¬ 
tainable  yield  in  order  to  preserve  “.he  yield  pose lbllities  of  the  Euphausids  themselves.  I  think  that  as  a  general 
thesis  we  have  to  begin  thinking  about  all  of  the  predatory  species  of  animals  as  we  press  harder  for  production  of  food 
from  the  ocean  in  the  same  manner  that  we  think  of  gristly  bear,  timber  wolves,  end  coyotes  in  tcockralsing  tv-.;ry,  We 

should  manage  them  for  the  best  social  interest  of  mankind  generally. 

Aglen:  What  I  was  going  to  aay  has  basn  covered.  My  remark  concemsd  the  cultural  aspects  of  the  whales  which  has  coma 
to  the  fere  because  the  countries  involved  did  not  apply  the  scientific  advice  end  the  principles  of  maximum  sustainable 

yield  and  they  have  only  Just  stopped  that  exploitation  in  time  to  give  some  of  the  whales  anyway  at  least  a  chance  of 

recovering.  Had  the  maxlmisi  sustainable  yield  been  worked  out  sooner  end  applied  sooner,  thla  particular  aspect  would 
not  have  cone  to  the  fore. 

Chapman:  And  those  respective  countries  have  now  been  chastised  sufficiently  in  public  that  they  ere  shnefacedly  with¬ 
drawing  to  another  standard. 

Question:  I  think  one  of  the  most  Important  things  that  we  heard  from  Mr.  Kamenaga's  paper  was  the  frank  recognition  of 
the  feet  that  each  nation  ia  obliged,  each  government  ia  obliged,  to  recognise  the  needs  of  its  economies  end  lte  people 
and  this  factor  makes  it  extremely  difficult,  if  not  Impossible,  to  impose  any  uniform  rules  applying  to  all  nations 
throughout  the  world  because  ve  have  no  world  problems,  we  have  nation' a  problems  and  each  nation  has  ita  responsibility 
to  discharge  to  Its  own  people;  end  for  that  reason  one  would  make  an  aeeertlon  of  claims  which  teems  too  broed  to 
another  but  which  is  demanded  by  the  needs  of  that  country,  end  these  factors  have  to  be  weighed  along  with  the  scientific 
problem  in  providing  fisheries  agreements. 

Chapman;  I  think  it  goes  one  step  further  then  le  perhaps  always  rscognlsed.  When  one  sovereign  people  is  negotiating 

with  another  sovereign  people  on  a  fishery  issue  It  Is  tha  entire  diplomatic  weight  of  that  one  sovereign  people  negoti¬ 

ating  with  the  entire  diplomatic  weight  of  another  sovereign  people.  All  of  ttvise  diplomatic  factors  coma  into  play  end 
not  Just  the  fishery  issue  itself.  This  le  not  ordinarily  understood.  When  Russia  and  the  United  Sestet  nagotlate  on 

fisheries  problems,  and  thay  do  ao  successfully  in  a  variety  of  cases,  this  is  done  not  on  the  basis  of  the  fishery  issue 

only  but  in  the  context  of  their  totel  power  relation  end  also  their  relations  with  their  other  neighbor!.  This  le  e 
factor  that  le  not  often  considered. 

Question:  I  understand  there  Is  e  lot  of  agitation  to  extend  ths  Japanese  territorial  limit. 

Chapman:  I  think  it  le  with  respect  to  fisheries  limit  not  to  territorial  see. 

Kamenaga:  Yea.  There  le  e  strong  desire,  especially  in  Hokkaido,  a  northern  Island  of  Japan,  because  some times  the 
Soviet  expansion  comes  near  to  our  territorial  waters,  end  sometimes  ths  Koreans— it  has  been  only  one  or  two  times — eey 
loudly  thet  we  are  going  to  the  north  sees.  Our  oltuetlon  is  chit  we  have  already  s  twelve  mile  agreement  between  Japan 
end  Korea,  we  have  no  serious  damage  by  the  Soviet  vessels  now,  end  at  this  stage  our  government  thinks  thet  there  le  no 
urgent  necessity  to  establish  e  line  twelve  miles  off  the  Japanese  coasts.  On  the  other  hand,  our  fishermen  have  been 
operating  within  twelve  mllea  of  the  Kuril  Islands,  still  occupied  by  the  U.S.S.R.  The  Japanese  think  those  are  Japanese 
territory,  but  many  leisures  of  vessels  have  occurred  because  of  Japanese  operations  within  twelve  miles  of  them.  Our 
government's  attitude  on  this  problem  la  if  vt  adopt  twelve  miles,  our  position  to  the  Soviets  will  be  weakened.  For 
theee  reasons  our  government  at  this  stage  le  quite  reluctant  to  set  a  line  twelve  milas  along  Che  Japanese  coasts. 

Question:  I  think  X  imderetood  Dr.  Kamenaga  to  say  thet  technology  would  never  be  an  laportant  factor  in  a  nation's  fish¬ 
ery  develop  mint --low  labor  costs  and  high  price  were  more  important  factors.  Now,  generally  speaking,  one  fimctlon  of 
technology  le  to  lower  labor  costa  despite  the  fact  thet  the  price  of  labor  nay  lncreasa;  la  It  your  point  thet  fishing 
ia  by  ita  naturs  such  a  labor- intensive  industry  thet  technology  will  never  play  a  significant  role  in  it? 

Kamenaga:  I  think  that  technology  la  very  Important  and,  of  course,  technology  can  cover  the  higher  t«ege  to  some  extent 
by  saving  on  himan  power.  Surely  the  development  of  technology  la  very  Important  but  1  said  the  level  of  wages  would  be 
a  sort  influential  factor  in  competition.  That  was  whet  1  meant.  1  don't  want  to  Ignore  the  effects  of  the  development 
of  technology  but  wage  problems  ere  more  influential  in  conducting  fisheries. 

Question:  1  wonder  if  Dr,  Kamenaga  would  coamenc  on  tha  use  of  subsidies  in  detarmlnlng  costa  In  the  Japanese  fishing 
industry. 

Ksmcnaga:  In  Japan  there  le  no  subsidy  for  hlgh-eea  fisheries  conducted  by  big  fleece.  Low-rate  leans  ere  available  for 
cosatal  or  mediim-eiie  fisheries  only.  Us  have  big  fishing  companies  and  we  also  have  very  small  fishing  unite.  The  big 
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companies  have  a  large  masher  of  vessels  and  large  capital  investment,  while  the  aeall  fishermen  have  one  or  two  vessels 
and  small  capital.  Comparing  these  two,  we  will  find  their  fishing  technique  Is  almost  the  sane.  A  big  company  has  many 
boats,  but  if  we  compare  the  operation  of  a  tingle  boat  owned  by  a  big  company  with  that  ownad  by  a  small  fisherman,  thsre 
will  be  no  difference  tn  actual  fishing  conduct.  So  I  don't  think  that  capital  Itself  la  so  Influential  in  the  competi- 


Chapman:  l  would  Ilka  to  add  one  thing  to  that  If  l  may.  I  think  the  problem  la  the  fishermen  having  accaas  to  capital. 

Kamenaga:  I  want  to  add  that  for  axample  if.  the  fields  of  cha  textile  Industry  big  nylon  Industries  hsve  different  tech¬ 
niques  than  the  aeall  cloth  makers,  Thsy  are  entirely  different  In  technique  and  also  In  the  way  they  use  labor.  But  In 
fishing  there  la  not  so  auch  difference  between  big  and  assail  techniques. 

Chapmen:  Speaking  from  the  experience  of  a  large  company,  one  of  the  few  advantage*  a  la.-t,e  company  hee  In  this  business 

la  access  to  capital.  A  small  fisherman  haa  difficulty  In  getting  capital.  If  he  had  the  aeme  freedom  of  acceaa  to  capi¬ 

tal  ea  the  large  company  haa  almost  always ,  in  the  United  States  anyway,  and  alto  almost  always  In  Japen,  the  individual 
fisherman-operated  and  fisherman-owned  vessel  la  more  efficient  than  the  ona  employed  by  a  big  company.  A  new  factor 
that  la  coming  Into  this  now  on  a  world-wide  basis  la  the  injection  of  capital  at  the  fishing  level  by  the  World  Bank  and 
other  bilateral  arrangements  for  aid  to  tha  developing  countries.  1  think  this  la  going  to  have  a  material  effect  on  the 
development  of  flaharlea  in  the  developing  world  simply  by  making  capital  available  to  fishermen. 

Jackeon:  To  Illustrate  Che  point  I  will  ask,  do  you  think  that  the  eltustlon  where  the  production  equipment  le  very  ex¬ 

pensive,  euch  ae  in  pelagic  whaling,  that  In  this  eltustlon  capital  Is  not  a  very  Important  factor? 

Kamenaga:  Yaa.  Antarctic  expeditions  nead  much  capital,  of  course,  and  capital  la  a  very  Important  factor  for  the  ex¬ 
pedition.  But  1  sss  laying  that  capital  itself  will  not  have  a  decisive  Influence  In  competition  among  the  Antarctic 
whaling  Industries . 

Crowthar:  I  would  like  to  get  Hr.  Ksmenaga'a  opinion  on  a  point  that  Dr.  Chapman  brought  up  In  his  Introduction.  He 
mentioned  that  aa  wa  eventually  catch  greater  quantities  of  fish  the  alee  of  the  fish  will  decrease  and  the  suitability 
for  direct  Inman  consumption  will  also  Oec raise,  which  iseane  we  will  then  have  to  convert  them  to  animal  protein.  t«  It 
your  view  that  these  small  fish  would  be  converted  to  a  product  euch  as  tha  fish  protein  concentrate  for  direct  feeding 
to  human  belnga,  or  will  It  be  used  aa  fishmeal  for  fsedlng  to  poultry  or  cattle?  Do  you  have  any  vleva  on  this  subject? 

Chapman:  What  ha  wants  to  know  la  If  there  la  anything  In  what  I  said  that  aa  we  go  heavier  in  the  flah  production  we 
will  ba  ualng  kinds  of  flah  that  are  tmaller  than  what  wc  customarily  us*  now.  And  if  that  assumption  la  true,  do  you 
think  it  will  be  used  ae  fish  protein  concentrete  for  direct  himen  eoniisnptlon  or  ae  fish  meal  for  chicken  production,  or 
for  haswboko  (fishcake)  or  what? 

Crowthar:  In  other  words,  what  la  hla  view  for  the  future  of  flah  protein  concentrate? 

Kalahari:  1  don't  think  this  question  of  fish  protein  concentrate  has  been  really  discussed  In  Japan  as  yet;  they  have 
never  really  thought  of  this  aa  a  big  issue. 

Kamenaga:  It  is  a  very  difficult  question  ae  to  the  future  of  FPC  because  It  is  a  new  product.  Hy  guess  la  that  when 
PTC  ia  more  widely  used  for  direct  human  conaimptlon,  that  will  be  the  time  when  we  cannot  eat  flah  In  Its  original  forms. 
That  means  th*  food  shortage  would  be  euch  more  severe  chan  It  la  nw# 

Chapman:  1  think  the  thing  la  that  in  Japan  they  ua«  theae  products  n<n#  In  so  many  different  ways,  in  fish  cakes  and  so 
forth,  that  flah  protein  concentrate  hasn't  even  appealed  to  them  ae  yet. 
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The  subject  of  the  panel  this  soming,  1  believe,  is  supposed  to  be  the  future  trends  in  the  world's  flshsrlss. 

1  will  try  to  sdd  s  bit  to  thst  theme.  A  great  deal  of  what  1  would  have  said  has  already  been  said  by  Dr.  Kamenaga.  1 
arrive  at  such  the  eeise  conclusions  he  doss,  but  the  origin  of  these  conclusions  Is  psrhsps  s  bit  different, 

1  would,  before  speaking  on  this  subject,  however,  like  to  put  the  situation  of  the  New  England  fisheries  ver¬ 
sus  som  of  the  others  in  a  little  different  perspective.  In  contraat  to  the  rather  depressed  nature  of  the  New  England 
fisheries,  and  evan  of  tone  of  our  Meat  Coaat  fisheries,  our  tuna  flshary  la  doing  quite  well.  I  think  the  average  fish- 

ensan  in  the  tuna  fleet  from  California  this  year  will  share  above  $10,000.  And  we  have  e  lot  of  young  man  In  the  fish¬ 

ery,  and  loti  of  paople  wanting  to  go  into  it.  Also,  1  believe,  the  shrimp  flshary  Is  doing  modsrately  wall;  and  the 
sector  of  the  United  States  fishery  that  la  probably  doing  tha  bast  is  that  which  Is  not  oparsting  from  the  United  State# , 
but  operating  In  pieces  like  Peru,  West  Africa,  and  so  on,  1  think  that,  therefore,  when  one  regarde  the  United  States 
fishing  industry  ona  needs  to  think  not  only  of  the  coastal  fisheries  but  also  of  ths  distant  water  fisheries,  the  over¬ 
seas  operations,  snd  the  whole  thing.  This  la  just  to  put  It  In  persptetivt. 

First,  1  would  like  to  talk  about  ths  nature  of  ths  ocean.  I  think  that  what  we  are  trying  to  do  hare,  when 
ue  ara  talking  about  futurs  trends.  Is,  essentially,  to  look  at  the  boundary  conditions  of  tha  wsy  ths  world  Is,  and  ths 
way  fisheries  are  developing,  thst  lawyers  snd  government  people  will  need  to  take  into  accoimt  in  thinking  about  what 
kind  of  progressive  development  of  law  will  have  to  bt  ®ade  in  order  to  accomodate  tha  naada  of  men.  The  facile  analogy 
to  "national  lakes"  Is,  I  think,  s  very  great  over-siaplif lcation ,  because  e  lake  is  a  place  of  water,  a  relatively  small 

piece  of  water,  that  la  bounded  by  some  lend.  These  "national  lakes"  that  ara  bounded  by  Imaginary  lines  don't  hava  such 

natural  boundaries,  and  tha  fish  In  general  do  not  observe  them. 

Again,  In  the  fisheries  chars  are  two  categories.  Of  the  46  million  tons  that  Wlb  Chapman  put  on  the  black¬ 
board,  about  40  per  cant  ara  things  like  herring,  anchovies,  sardines,  snd  so  on;  small  pelagic  flah.  Soma  of  them  are 

inshore  but  many  of  them  occur  quite  e  way  offshore.  This  40  per  cent,  or  parhaps  a  little  bit  more  now,  ere  email  fleh, 

low  In  the  food  chain,  that  ere  landed  for  less  than  $10  par  ton  ($15  a  ton  In  Peru,  about  $20  in  California,  and  men¬ 
haden  are  about  $30  a  ton).  This  la  tha  sector  of  the  fisheries  that  has  been  making  moat  of  tha  growth.  Tha  growth  of 
6  to  7  per  cent  e  year  wa  are  talking  about  is  largtly  In  this  ametor.  The  high-priced  fish,  like  tuna,  and  ilka  tha 
demersal  fish  that  Tom  Fulham  makes  a  living  on,  hava  not  lncraaasd  vary  graatly. 

Furthermore,  ths  pelagic  flah,  including  the  tuna,  don’t  stay  in  the  "lake#."  They  tend  to  move  from  ona 
"lake"  to  another  over  quits  large  distances.  So  that,  for  the  demersal  fisheries,  where  the  fish  don't  move  too  far  (al¬ 
though  In  aome  caaem  they  do  move  quite  a  ways),  you  perhapa  can  eat  off  a  piece  of  oceen  for  youreelf,  but  It  won't  do 
you  a  bit  of  good  In  the  case  of  these  other  species  because  they  will  go  over  to  the  other  guy'e  "like"  anyway.  So  ths 
"national  lakes"  solution  won't  solve  the  problem  in  the  pelagic  fisheries,  because  the  fish  are  in  your  "lake"  today  snd 
the  other  guy's  "lake"  tomorrw.  We  ere  going  to  have  to  have  tome  kind  of  a  cooperative  regime.  I  won't  attempt  to  say 
whet  It  will  be,  but  we  are  faced  with  the  way  the  world  is  put  together.  You  can't  fence  off  a  stock  of  fish  the  wsy 
you  can  fence  off  a  herd  of  cattle. 

The  general  trend  for  the  high-priced  fleh  Is  for  the  catch  not  to  go  -p  very  feat.  Since  they  are  a  luxury 
product,  which  people  Ilka  end  will  pay  high  prlcee  for,  the  price  and  coat  go  up  rather  rapidly.  This  is  also  true  of 
the  kinds  of  things  that  we  raise  In  fish  farms.  As  Ur.  kssshara  pointed  out,  In  Japan  moat  of  tha  flah  farming  la  simply 

converting  cheap  fish  Into  valuable  fish,  and  using  up  the  cheep  fish  In  the  process.  Vt  do  It  hare  by  putting  the  champ 

fish  through  chickens.  IMs  luxury  market  will  continue,  certainly,  snd  it  Is  a  very  good  wsy  of  making  money.  But  the 
other  problem,  of  getting  cheep  animal  procaine  to  people,  is  going  to  be  solved  with  thoao  klnda  of  flah  and  other  or¬ 
gan  is  am  which,  ee  Chapman  says,  are  low  In  the  food  chain,  such  as  lantern  fish  and  deep  tea  smelt.  These  mostly  occur 
offshore,  and  are  not  connected  with  the  land  at  all;  they  aren't  coastal.  1  am  sure  thst  within  the  next  twenty  or 
thirty  years  there  will  be  large  coMercial  fisheries  developing  for  them. 

Another  tendency  with  the  low-priced  things,  and  even  with  some  of  the  higher-priced,  is  for  the  development  of 
products  where  the  raw  materials  era  somewhat  indifferent.  For  the  luxury  products,  ilka  halibut,  lobster,  tune,  ehrlmp, 
and  so  on,  you  art  buying  a  particular  kind  of  food  because  you  prefer  it.  There  Is  a  continuing  development  of  products 
like  fish  portions,  snd  fish  sticks,  snd  so  on,  where  wc  can  make  them  from  quite  a  variety  of  fleh.  There  will  be,  cer¬ 
tainly,  development  of  other  thing# ,  l&ka  fleh  protein  concentrate,  where  the  rmv  materials  ara  Indifferent.  Of  course, 
the  very  cheap  material  that  wa  ara  using  now— this  40  per  cent — la  largely  going  to  fleh  meal  that  le  routed  through 
chickens,  cows,  and  pigs.  The  rmv  material  is  almost  completely  indifferent.  Ue  make  practically  ths  seme  quality  of 
fish  meal  from  whatever  variety  of  fish.  I  am  sure  there  la  going  to  be  a  tendency  for  increasingly  Heavy  production  of 
theea  fish  going  to  many  other  products  where  the  rev  material  is  mors  or  lass  Indifferent. 

An  additional  thing  thst  is  going  on  Is  tha  expansion  of  tha  distant  water  fiesta,  or  at  least  fleets  that  are 
able  to  move  fro  c  area  to  another  to  engage  In  different  fisheries.  Thia  Is  simply  a  matter  of  efficiency.  Even 

with  coastal  fit  ie%  usually  certain  kind*  of  fish  are  easy  to  catch  in  soma  seasons  snd  not  easy  to  catch  In  others, 

and  this  is  particularly  true  of  the  pelagic  fisheries.  So,  In  order  to  operate  effectively,  It  le  desirable  where  pos¬ 
sible  to  have  a  vassal  that  can  engage  in  ona  fishery  In  one  season,  and  another  fishery  In  another  season,  which  makes 
It  profitable  to  have  somewhat  larger  vessels  with  mors  mobility  th  a  ths  vessel  which  only  flehee,  s  v,  four  or  five 
months  for  m  particular  species  In  one  locality  and  le  then  laid  t*i  .  This  is  a  general  tendency  around  the  world. 

Another  thing,  of  course,  le  that,  as  we  are  using  more  and  more  of  the  fleh  stocks,  the  need  exists  for  more 
sophisticated  conservation  snd  management  measures.  We  have  largely  confined  our  management  to  single  stocks  of  fleh. 
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Thun  .oy,  Jm*  It,  IW7 

A*  vi  get  lato  flahlng  nor*  kind*  of  flah,  and  particularly  getting  into  product*  whir*  th*  raw  material  1*  indlffiront, 
w*  it*  probably  gulag  to  want  to  una|i  for  nanism  yiald,  ilthir  la  protein  t*ra*  or  lu  acononlc  tana,  fro*  *  coaplaa 
of  orgaalaaa  lo  a  given  ana.  On*  uapla,  of  ceur**,  la  th*  oe«  that  wa*  mentioned  In  th*  caa*  of  th*  Antarctic  whal**. 
It  nay  **11  turn  out  that  ana  nay  want  to  harvaat  krill  ln*t**d.  It  look*  **  though  th*  atock*  of  krill  will  probably 
support,  biologically,  *  harvaat  of  eonathlng  on  th*  ord*v  of  100  million  ton*  par  y**r.  U*  probably  will  want  to  har- 
wait  tboaa,  and  only  nalntaln  a  rathar  anall  harvaat  of  whalaa.  Itnllarly,  I  think  that  lo  aon*  other  araa*  on*  will 
probably  want  to  haw*  a  anall#?  harvaat  of  th*  axpanalv*  luxury  product*  In  favor  of  a  larger  harvaat  of  th*  nor*  on 
ductlv*  thlnga. 

An  analogy  on  land  la  that  w*  used  to  harvaat  a  lot  of  phaaaant  and  a  lot  of  wild  buffalo  and  a  lot  of  wild 

daar.  It  new  turna  out  that  It  la  nor*  profitable,  and  aora  daalrabla,  to  nalntaln  thaaa  aa  luxury  product*,  to  ralaa 

the  pbaaaantd  on  phaaaant  farna,  and  uaa  neat  of  tha  land  for  other,  nor*  productive,  varlatlaa  of  taralng.  1  think  that 
thla  1*  whir*  fleh- farming  conaa  in:  flah  faming,  for  tha  foraaaaabl*  future,  will  ba  tor  hlgh-valu*  thlrgu  Ilk*  dm* 
and  oyatara  and  allkflah  and  ao  forth  In  lnahor*  watara.  Tha  faming  of  th*  high  aaa*  will  b*  nor*  analogous  to  rang* 
amugamat,  that  1*  wham  on*  la  aalactlvaly  harvaatlng,  and  ellalnating  a  on  a  of  tha  predatory  and  w**d  apwelwa,  but  not 
(tying  to  fartllli*  th*  araa,  Ilka  you  do  on  a  far*,  alnply  bacauaa  of  eoata. 

Wa  junt  cannot  ralaa  any  kind  of  neat  for  $X  a  ton.  Tha  noat  affldant  anlnal  huabandry  wa  have  uo»  lw  tor 
chlckana,  highly  aalactad  atraln*  on  beautifully  balanced  dlata,  and  with  factory  oparatlon  with  vary  little  't»r,  and 
tha  price  at  th*  factory  for  th*  chlckana  la  about  1250  per  ton,  or  12  cant*  par  poimd.  Wa  won't  b*  all*  to  ct). ,o  any 

hind  of  flab  far  )X  par  ton  In  th*  foraaaaabl*  future,  and  wa  can  quit*  aaally  double  or  trlpla  th*  catch  of  thla  kind 

of  Inexpensive  flah  around  th*  world. 

1  think  wa  are  going  to,  aa  Or.  Tantnag*  aald,  taka  ion*  accornt  of  th*  acononlc  return*  In  addition  to  th* 
1»1— i  auatalnabla  physical  yield.  However .  tha  nodal*  wa  era  going  to  uaa  will  b*  a  little  nor*  aophlatlcatad  than 
than*  tha  acononlata,  In  gaotrnl,  have  publlthad  on.  Many  acomxalat*  would  haw*  ua  nnxlnia*  th*  dlffaranct  batwaan  tha 
groaa  revenue  and  tha  groaa  coat  to  th*  flahaman,  that  ll  tha  ao-callad  Krr — eaxlnun  acononlc  yield— aa  again* t  tha  naxl- 
nun  phyalcal  yield.  I  aubnlt  that  thla  la  a  bit  of  an  ovar-alnpllflcatloo ,  bacauaa  thla  aaalalMa  tha  return  only  to  th* 
flahaman,  and  dona  not  nacaaaarlly  nnxlnia*  th*  return  to  tha  lnduatry,  or  naxlaia*  banaflta  to  aoclaty.  Think  for  exaa- 
pU  of  thoao  apicod  anchovlaa  that  wa  eat  on  cracker* .  Th*r*  *r*  a  nunbar  of  lnputa.  One  of  chv*  la  the  anchovy; 
another  la  tha  can;  nnothar  la  tha  aplca;  another  1*  tha  aalad  oil;  another  la  th*  capital  value  of  th*  cannery,  and  ao 
on,  and  tha  land  that  It  1*  on.  So  th*  value  of  th*  anchovy  In  thla  caaa  1*  a  vary  anall  part  of  th*  value  of  tha  total 
product.  On*  wanta  to  look  at  tha  oat  return,  taking  all  of  th*  Input*  Into  th*  product  by  th*  tin*  you  buy  It,  and  all 
tha  coata,  and  nnclnlalng  tb*  dlffaranct.  Th*  naxlnvn  acononlc  yield  of  tha  whole  bualnaaa  will  b*  a  function  of  tho 
flah lag  affort,  but  will  alno  ba  a  function  of  the  other  factors.  Wall,  I  think  th*  aconoalat*  will  agra*  that  what  w* 
want  to  do  1*  naxlnlaa  th*  nat  acononlc  yield  of  tha  whal*  procaaa.  Thla  any*,  than, in  nathanntlcal  tarn*— in  gaonatrlc 
tarns— w*  have  a  aurfac*  (a  function  of  flahlng  affort  and  of  othar  factor*),  whars  th*  relationship  batwaan  flahlng  af¬ 
fort  and  yield  la  only  a  slice  through  It,  and  w*  want  to  arrive  at  that  point  wham  th*  aurfac*  la  tha  highest.  In  gen¬ 
eral,  th*  naxlaun  for  th*  whole  procaaa  will  not  ba  at  tha  point  whar*  th*  nat  yiald  to  tha  flahaman  la  naxlnun.  So  I 
rather  tend  to  agra*  with  r manage;  for.  In  general,  th*  naxlnm  will  alnoat  never  b*  at  a  level  of  flahlng  beyond  th* 
nanism  sustalnnbla  yiald,  but  It  will  quits  often  b*  at  son*  value  near  tha  nanism  auatalnabla  yield. 

Practically,  I  think  what  wa  *r*  going  to  b*  doing  la  managing  tha  flaharlaa  with  th*  nanism  auatalnabla  phya¬ 
lcal  yiald  a*  a  bomdary  condition.  That  Is,  v*  will  establish  th*  nanism  auatalnabla  yiald,  and  than  try  to  whack  up 
tb*  catches  aonahow  batwaan  nations  ao  that,  within  tha  naxlnm  auatalnabla  yiald,  each  can  attsnpt  to  taka  hla  ahara  at 
th*  least  coat;  that  la  naalnlalng  tha  acooonlc  yiald  within  th*  boundary  condition  of  tha  nanism  auatalnabla  yiald. 

PISCUSSIOW 

Question:  Dr.  Schaefer,  you  conaMntad  on  th*  trend  to  having  nultl-purpoas  vassals  that  will  larva  a  nunbar  of  dlff*r*nt 
flshtrlaa.  I  would  Ilk*  to  aak  two  questions:  nunbar  on*,  is  It  possible  to  construct  a  vassal  that  can  b*  used  at  cer¬ 
tain  tinea  of  tha  year  for  raaaarch  and  for  fishing  at  other  tin**  of  th*  yaatl  and  nmbar  two.  1*  It  poaalbla  to  obtain 
a  federal  subsidy  for  a  vassal  that  la  used  In  nor*  than  on*  fishery? 

Schaefer:  Th*  answer  to  both  of  your  question  is  ysa.  However,  with  regard  to  your  second  question,  I  was  thinking  about 
not  only  vaaaal*  that  era  engaged  in  different  kind*  of  flaharlaa  at  different  tlaaa  of  th*  year,  but  also  veaeela  that 
engage  in  th*  aam  kinds  of  aultl-apaclaa  flaharlaa,  but  in  different  arts*.  Tha  California  tun*  flast  la  tha  noat  not¬ 
able  sample.  They  cstch  yellowfln  end  skipjack  tuna,  and  son*  albacora  and  bluafln,  but  they  catch  than  all  yaar,  and 
they  catch  than  In  different  place*. 

tt  la  poaalbla,  of  couraa,  to  engag*  In  raaaarch  part  of  th*  yaar,  and  to  flah  part  of  tha  yaar,  but  I  don't 
think  It  la  particularly  faaalbla,  bacauaa  th*  aside  of  tha  two  activities  ar*  sufficiently  Incompatible  that  you  vould 
have  a  large  capital  Investment  In  Idle  equipment.  Whan  you  weren't  fishing,  you  would  have  a  lot  of  flahlng  gear  laying 
arouod,  and  whan  you  weren't  researching  you  would  have  a  lot  of  scientific  tquipnent  laying  around.  I  just  don’t  think 
It  la  practical. 

Of  course,  It  le  poaalbla  to  obtain  subsidies  for  a  vaaaal  engaged  In  a  nmbar  of  flaharlaa.  I  think  that 
many  of  the  vestals  that  art  receiving  subsidies  now  stipulate  that  they  will  tngaga  in  aavaral  different  flaharlaa,  for 
flexibility. 

1  vould  Ilka  to  say  also  that  thla  subsidy  1*  not  a  subsidy  for  th*  flahlng  vaaaal  owner*;  it  la  a  subsidy  for 
Anar lean  shipyard*.  Th*  ooly  reason  for  having  the  subsidy  is  that  It  la  Illegal  to  land  flah  In  th*  United  States  fro* 
a  vaaaal  that  was  built  alaawhara  than  In  th*  United  State* ■  This  la  pursuant  to  a  law  which  was  passed  In  1790,  or  sona- 
thlng — 1792— to  protect  th*  Infant  shipbuilding  lnduatry  of  tha  United  States.  I  think  it  night  ba  vis*  to  have  another 
look,  and  see  If  this  Infant  haan'c  been  protected  long  enough,  and  alnply  allow  th*  flahaman  to  build  hla  vassal 
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wherever1  he  plesses.  The  subsidy  in  really  not  a  substitute,  from  the  fisherman's  standpoint  for  repealing  the  lav,  be¬ 
cause  it  takes  a  long  tine  to  go  through  all  the  paper  work,  end  ao  on,  to  get  the  subsidy.  Skip  Crowther  Min  his  people 
have  to  spend  en  awful  lot  of  effort,  and  aan  houiv  on  this,  to  that  It  reprasents  a  real  coat  to  soelaty  of  malntslf- 
log  tha  subsidy,  In  addition  to  tha  subsidy  itself.  I  m  sure  that  most  individual  fisherman  would  be  completely  happy 
if  thay  could  Just  gat  thair  boata  built  at  a  competitive  price  in  an  afficiant  yard— in  Japan,  or  Hsxieo,  Ot  the  Ntthtr- 
landa,  or  the  United  States, 

Question:  Do  you  have  any  opinion  as  to  why  the  Waat  Coast  tuna  fishing  industry  la  successful  and  tha  New  England  fish¬ 
ery  isn't?  Secondly,  to  you  think  the  tuna  position  will  have  changed  when  large  Russian  fleets  (in  the  neighborhood  of 
130  or  more  vessels)  atart  getting  tuna? 

Schaefer:  Wall,  1  can  give  you  one  rsaaon  why  it  la  successful,  that  la  a  sociological  reason,  but  it  la  only  part  of 
tha  answer.  The  California  fisherman  arc  distant-water  fishermen,  and  thay  go  out  on  voyagas  that  will  last  up  to  three 
months.  The  New  England  fishermen,  by  and  large,  don't  want  to  go  to  distant  waters  anymore,  Thay  want  to  fish  five 
days  and  be  home  for  the  weekend — ten  days  then.  They  don't  want  to  make  long  voyagaa  as  they  did  back  in  tha  whaling 
daya.  Another  element  la  that,  fortunately,  ao  far,  it  has  been  possible  to  maintain  the  tuna  fisheries  in  a  high  state 
of  technological  afflclen:y,  by  adding  kinds  of  f leh-catching  apparatus,  and  to  on,  which  are  efficient,  whereas  In  the 
New  England  fisheries  on  many  of  tl.u  stocks  which  era  fully  utilised  there  are  various  kinds  of  gear  regulations,  and  one 
thing  and  another,  that  tend  to  prevent  you  from  using  the  beat  technological  devices.  These  arc  only  two  of  tha  factors, 
however.  It  it  a  very  complex  thing.  Also  the  competition,  thet  la  tha  other  people  that  are  fiehlng  tuna  for  the  Unit¬ 
ed  States  market,  have  to  ship  them  from  a  long  way,  whereas  Tom's  competition  is  right  next  door.  There  Is  a  whole  com¬ 
plex  of  factors.  It  would  take  a  whole  day  to  even  attempt  to  elucidate  them  completely.  1  wee  merely  pointing  out  that 
different  fisheries  of  the  United  States  are  lu  different  conditions. 

McKeman:  1  hope  you  don't  mind  if  I  disagree,  Dr.  Schaefer,  t  do  not  believe  that  there  are  fundamental  differences 
in  the  attitudes  of  fishermen  In  New  England  and  San  Diego.  1  think  that  If  tha  flahaviaen  in  Naw  England  could  make 
money  that  they  would  go  out  to  sea  for  any  parlod  of  tima.  In  fact,  I  am  told  that  the  naw  larga  atim-rsatp  trawlers 
that  are  going  to  be  fishing  in  that  area  Boon  had  no  troubla  in  preliminary  discussions  about  getting  a  crew.  It  la 
planned  that  they  will  be  at  sea  several  weeks  a  trip.  Secondly,  I  think  that  technological  changes  have  alao  bean  pres¬ 
ent  and  available  to  tha  New  England  fisherman  and  in  fact  to  a  greater  degree  than  they  have  in  Southern  California. 
Technological  changes  affecting  tha  New  England  vessels  were  not  developed  by  United  States  fishermen,  they  were  devel¬ 
oped  In  Europe  but  they  heve  been  available.  The  problem  has  been  In  the  availability  of  capital;  that  ll,  capital 
available  in  Naw  England  for  the  larger  fishing  vessels,  between  New  England  end  Southarn  California  there  is  e  greet 
difference  In  the  management  of  the  fishing  enterprises.  In  Southern  California  there  la  much  mora  working  capital 
available  than  there  has  been  In  New  England,  and  tha  differences  in  profit  between  tha  New  England  ground  fishery  and 
the  tuna  fishery  in  Southern  California  are  great.  After  tha  war  our  fishermen  ware  using  tha  old  aids  trawlers;  most  of 
these  aide  trawlers  wars  in  Naw  England,  and  tha  foreign  competition  was  using  brand-new  atam-remp  trawlers.  Further¬ 
more,  they  were  shipping  fleh  to  the  United  States  very  inexpensively.  It  was  difficult  then  to  compete  with  the  foreign 
fisheries  end  this  problem  has  continued  right  up  to  the  present  time.  That  competition  has  been  controlled  to  a  consid¬ 
erable  degree  in  Southern  California.  There  is  a  high  tariff  on  canned  Imported  tuna;  there  la  no  comparable  protective 
tariff  on  imported  groundflah  fillet*.  The  heavily  subsidized  European  fleet  has  competed  successfully  on  the  United 
States  market  where  there  was  no  comparable  subsidy  in  the  United  States  for  the  New  England  fisheries.  The  only  reason 
I  have  spent  this  time  la  that  I  disagree  with  Dr.  Schaefer  about  the  technology.  That  la,  technology  hasn't  come  to 
New  England  because  the  capital  hasn't  bean  there  to  use  it. 

Chapman:  1  went  to  emphasize  one  point  that  Don  mads  and  that  la  that  In  many  parts  of  the  world  the  employment  of 
United  Statea  government  capital  either  to  subsidise,  or  simply  to  make  the  capital  available  to  developing  fisheries 
elsewhere  in  tha  world,  hae  been  done  in  terms  of  hundreds  of  millions  of  dollars  over  the  last  twenty  years,  very  large 
sums;  but  whenever  a  million  dollar  appropriation  ia  wantco  for  doing  something  to  assist  Indirectly  the  American  indus¬ 
try  it  juat  isn't  forthcoming.  The  amount  that  the  United  Statea  government  has  spent  in  the  development  of  fisheries 
overseas  in  the  past  twenty  years  la  enorreoualy  greater  than  it  has  spent  In  tha  same  period  of  years  on  American  fish¬ 
eries. 

Question:  Perhaps  s  comment,  on  subsidy.  Wa  seam  to  Ignore  the  tremendous  amount  of  subsidies  that  every  covs> try ,  and 
especially  the  United  Stetes ,  Is  giving  to  all  of  its  marina  industries,  Including  fiehlng,  in  supply  harborage,  docks, 
security  services,  weather  information,  communications,  and  all  thaaa  kinds  of  things.  Sea  transportation  and  fishing 
might  be  compared  In  soma  ways  to  the  trucking  industry  which  doesn't  pay  for  road  services  except  through  taxae ;  and  I 
don't  see  how  otherwise  any  product,  even  one  for  which  tha  raw  material  coat  la  taro,  can  be  laid  down  for  $30  a  ton. 

In  tha  chemical  Industry  there  are  a  few  products,  aaaonla  for  example,  which  are  manufactured  from  raw  materials  of  eero 
cost,  and  this  is  an  absolute  tero  minimum,  for  $30  or  $60.  1  think  the  investment  cost  of  s  fishing  vessel.  If  you  were 

to  add  tha  tremendous  Investment  in  harbor  and  ao  forth  which  I  mentioned  before,  would  be  comparable.  I  have  been  won¬ 
dering  whether  $30  a  ton  la  really  the  economically  correct  one. 

Schaeferi  X  would  Ilka  to  answer  this.  1  think  the  extra  coat  of  the  harbor  works  and  so  on  la  very  small.  In  Peru, 
the  beat  exaaipla  I  know  of  fish  being  laid  down  cheaply,  tha  coat  la  approximately  $13  a  ton  for  anchovatas. 

Chapman:  Wall,  it  might  run  an  average  of  600,000  tone,  an  average  cost  of  $12  per  ton. 

Schaefer:  If,  In  Peru,  you  add  all  of  the  public  harbor  works,  facilities,  and  ao  on,  you  will  find  that  It  wouldn't  in¬ 
crease  the  coat  very  much;  and,  furthermore,  Included  in  thle  $15  e  ton  is  a  fair  Mount  of  tax  that  la  added  on.  That 

la,  tha  people  whan  they  make  tha  flah  meal  itself  pay  a  considerable  Mount  of  taxes  which  build  most  of  tha  harbors. 

So  this  $15  a  ton  for  the  rsw  material  In  Peru  ia  the  real  cost,  and  you  couldn't  gat  it  higher  than  $16  no  matter  how 
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you  calculate  It.  Similarly,  In  California,  If  it  weren't  for  trite  institutional  handicaps,  we  would  be  landing  someth ing 
ott  tha  order  of  half  a  million  or  a  ell  lion  tone  of  anchovies  there  a  year  at  around  WO  »  ton,  and,  again,  l  ,%n  quite 
aura  that  tha  services  that  at*  furnished  arc  offset  by  taxes  that  the  fishermen  pay  (and  in  our  county  they  pay  Quite 
considerable  property  taxes  on  their  vessels,  that  help  to  maintain  the  streets  and  harbors).  i>ne  could  run  up  the*© 
numbara;  1  don't  know  if  anybody  has  attempted  to  do  It.  This  is  tha  point,  this  is  ray  whole  point:  the  up*  is  a  pretty 
darn  good  fans  already.  Off  Peru,  for  example,  the  yieLd,  If  you  rake  the  area  1,000  kl  lonet.-r*  nlong  the  coast,  100 
kilometers  wlda--you  are  getting  a  ton  of  flah  pal  hectare.  In  other  words,  about  NOO  ami  enr.v  pounds  per  acre.  Well, 
you  don't  do  better  than  that  railing  ewi,  1  mean  a  metric  ton  per  hectare,  which  la  about  AOo  and  some  pounds  per  acre. 
It  takes  pretty  good  pasture  land  to  raise  ewi  at  that. 

Chapmen:  And  he  alao  prnvldaa  the  harbor  works.  What  you  do  in  this  kind  of  fishery  for  harbor  is  find  a  headland  son* 
pleci  which  will  cut  the  wind  off  during  the  fishing  tinea  of  the  year.  You  then  hulld  a  plant  behind  tlie  headland,  in 
the  shelter  of  that,  and  have  a  amali  barge  out  her*  into  which  you  pu*ip  the  flah  from  the  vessel  and  penp  them  to  your 
plant,  You  don't  need  harbor  works  at  all. 

Question:  This  la  different  from  New  England. 

Chapman:  Util,  one  of  the  reasons  la  that  New  England  persists  in  being  different. 

Dykatrai  there  la  anothar  aid#  of  this  question  I  wanted  to  go  over.  Mow  large  and  systematic  la  your  competition?  tfc 

art  compiling  not  only  with  th*  fisheries;  we  are  alao  competing  with  other  products — agricultural  products  in  our  own 
country-- and  if  we  compare  tha  subsidisation  of  our  agricultural  ptoducta  with  that  of  the  fisheries  we  will  find  there 
ie  no  compariaon.  The  tame  is  true  with  regard  to  aubsldliat Ion  of  fisheries  of  other  countries  as  compered  to  what  we 
have  hers  in  the  United  States. 

t  wanted  to  make  anothar  comment  on  Dr.  Schaefer's  talk.  One  thing  l  don't  think  has  been  made  clear  here  (nor 

has  it  bean  brought  out  In  other  meetings)  la  tha  afflclancy  of  the  large  stern  trawler  coming  from  a  distance  as  com¬ 

pared  with  the  eoaatol  fishery.  Everybody  tends  to  think  that  this  large  stem  trawler  type  of  operation  is  nore  effi¬ 
cient.  American  vessels  working  on  the  a  bom  grounds  and  given  tha  aame  opportunities  the  coastal  fisheries  have  will  aL~ 
moat  always  ba  move  efficient  than  diatant-vater  fisheries.  1  think  that  the  United  States  vaasela,  though  poor  tome  may 
be,  are  generally  more  officiant  than  the  large  stern  trwlera  that  art  coming  to  compete  with  ua .  other  faciora,  such 
as  heavy  subsidisation  and  other  economic  systems,  make  it  possible  for  some  of  these  people  to  compete  with  ua  aa  much 
as  they  do. 

Now  anothar  thing  1  want  to  point  out  la  that  these  vassal*  that  come  thaae  long  distances  don't  actually  go  out 
aa  far  aa  you  think  In  tha  middle  of  the  ocean  somewhere  and  flah.  When  they  do  come  these  long  distances  they  fish  cn  a 
localised  population  In  tha  coastal  area,  off  somebody  tlse'a  coast,  because  this  is  where  the  fish  are  located,  these 
large  etem  trawlers  coming  and  moving  around  and  going  from  one  population  to  another  reallv  are  not  an  efficient  way,  In 
my  Judgment,  to  catch  thaae  fieh.  There  are  various  other  reasons  why  these  men  come  out  and  work  on  these  populations, 
thay  don't  hava  fish  itt  thalr  own  waters  oftentimes.  1  don't  think  that  the  large  item  trawlers  going  from  one  area  to 
smother  are  efficient;  it  la  a  vary  difficult  and  expensive  operation  to  mount.  The  unit  itself  may  be  efficient  but  the 
whole  operation  is  not  efficient. 

Chapman:  Jake,  I  couldn't  agree  with  you  more.  The  most  irritating  thing  that  l  have  happening  to  me  day  In  and  day  out 

la  people  telling  me  why  don't  we  get  a  mooam  and  efficient  fleet  and  get  a  great  big  stern  trawler.  The  reason  we  don't 

la  wa  would  go  broke  becauee  the  dam  things  are  inefficient.  1  wish  we  could  get  this  through  people's  heads.  You 
never  operate  with  a  big  veaael  if  you  heve  a  shore  base  close  to  the  resource  where  you  can  use  a  small  vessel.  You 
never  do  it,  and  neither  would  the  Russians  If  they  her'  a  base  over  here. 

Question:  In  response  to  a  remark  made  by  Dr.  Schaefer,  l  was  wondering  If  you  have  an  individual  fisherman  making  the 
mewl  sun  in  profits  or  e  large  company  which  handles  the  flah  right  through  the  salee,  whether  your  maximum  economic  yield 

it  going  to  be  the  part  chat  you  are  looking  at;  so  that  you  can  get  your  return  on  your  investment  in  order  to  keep  ywur 

company  going.  So  your  MSY  la  going  to  ba  Just  another  factor  in  your  net  MEY. 

'.liapmao  i  Yes.  That  la  the  way  the  theory  goes.  My  company  is  the  biggest  fish  company  in  the  United  States  and  we  Just 

can'r  operate  that  way.  w*  have  tried  to  two  or  three  times.  Tie  theory  is  real  good  but  It  doesn’t  work.  The  reason 
for  this  la,  essentially,  that  the  individual  fisherman  operating  a  veaael  from  which  his  Income  from  vessel  operation  is 
a  large  tert  of  his  total  Income  pays  such  good  attention  to  the  veaael  and  ita  operation  that  he  Just  beats  the  pants  off 
us  and  thr  company  hiring  people  to  run  the  vaaaal. 

Fui.tam t  T  ould  add  to  that  alao  that  It  you  run  a  vertical  operation  where  your  fish  is  sold  at  auction  and  you  own 
both  the  vassal  and  tha  flah,  depending  on  the  prevailing  market  condition*  at  the  time,  the  question  is  do  you  lower  the 
price  ao  that  tha  boat  doeen't  make  money  or  tha  proceeding  plant  does  or  vice  versa;  and  that  warn  one  of  the  things  that 
really  hurt  tha  New  England  fishing  industry  whan  they  had  vertical  operations. 

Schaefer;  I  would  Ilka  to  comment  on  that,  air.  My  argument  wasn't  for  a  vertically  Integrated  company.  I  was  simply 

looking  at  what  la  the  maximum  return  to  society,  whether  the  mix  la  all  one  company,  or  fishermen  with  processors,  and 

so  on,  buying  the  fish.  The  ordinary  argument,  you  see,  is  the  argument  aa  to  what  is  the  most  efficient  thing  for  soci¬ 
ety  a a  a  whole;  and  this  la  why  economist*  have  advocated  limited  entry,  ao  that  you  are  not  dissipating  the  revenue  by 
ovmrcepl taliaation.  1  was  merely  aaylng  that  when  you  taka  all  of  the  factors  together  the  maximum  net  economic  yield  of 
tha  entire  operation,  even  though  It  may  involve  different  companies,  will,  in  general,  be  at  a  different  point  than  the 
maxiaum  net  economic  yield  to  the  fishermen. 
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%  1  want  to  commend  Mr.  Kmaenaga  tor  his  very  aenalble  and  temperate  remarl  1  wish  that  I  could  be  that  tem¬ 

pera'*,  Mr.  Chairman,  f«Uw  panel  members,  fallow  students,  I  must  confeii  to  being.  aomwwhat  over-awed  by  the  weight 
and  quality  of  the  scholarly  thought  that  haa  been  profounded  here  thl*  week.  Speaker  after  speaker  has  defined  and  ex¬ 
posed  problems  that  will  be  years  of  work  foi  somebody.  Quite  fiankly  I  find  little  comfort  In  many  of  the  solutions. 

For  I  am  one  of  chose  pragmatic  people  that  Professor  Goldie  referred  to  yesterday.  If  It  were  not  for  the  presence  In 
the  audience  of  Jake  Dykatra,  a  fallow  commercial  fishery  sufferer,  I  would  probably  feel  quits  alone.  1  may  have 
another  ally.  I  am  not  aure.  We  don’t  agree  on  most  things  but  if  1  were  able  to  decide  whether  Dr.  Chapman  la  an  aca¬ 
demic  capitalist  or  a  capitalistic  academician  there  could  be  some  possible  support  in  this  area.  Thle  morning  t  turned 
on  the  TV  in  my  room  and  was  greeted  aa  follow* :  “At  the  current  session  of  the  Lav  of  the  Sea  Institute  at  the  Univer¬ 
sity  of  Khcde  island,  Dr.  W,  M.  Chapman  says,  "Sea  food  axecutivea  cause  more  problems  than  they  solve."  That  evidently 
waa  the  moat  weighty  thought  to  come  out  of  thia  conference. 

On  the  principle  of  equal  time  may  I  respond  aa  follows:  "Lawyers ,  professors,  and  scientists  in  concert 
cause  more  problems. " 

It  is  difficult  for  me,  a  provincial  business  man,  with  only  small  exposure  to  the  problems  of  international 
fishery,  to  maintain  the  objectivity  which  la  needed  for  the  subject  of  this  conference  and  which  usually  chat  acts  rites 
the  governmental  and  academic  points  of  view.  The  overriding  necessity  in  commercial  fishing  to  seek  a  harvest  adequate 
to  support  the  capital  investment  and  current  costs  plus  the  further  obligation  to  earn  an  appropriate  return  Is  a  firm 
deterrent  to  global  thinking  If  you  will  beer  thle  in  mind  you  will  not  object  to  me  confining  my  commence  to  the  arsaa 
thet  are  most  familiar  to  me.  My  participation  la  the  New  England  commercial  fishing  Industry  and  l  have  been  at  It  a 
fairly  long  time  by  ordinary  standards — thirty-four  years.  To  this  you  bus.  add  two  preceding  generations  at  the  aame 
'  activity  and  that  combines  to  erect  a  point  of  view  which  la  not  only  concerned  but  emotional,  In  this  framework  I  find 

|  it  difficult  to  go  beyond  wondering  just  where  the  local  New  England  fishery  fits  into  the  world  picture.  However,  It 

i  appears  that  our  situation  la  very  similar  to  any  other  non-mobile  coaatal  fishery. 

|  A a  it  haa  been  deecrlbed  earlier  in  thle  conference,  the  major  conflict  between  the  large,  wsll-f lnancad 

|  mobile  units,  whether  they  be  governmental  or  privately  financed,  and  the  local  non-mobile  flaata  la  being  waged  on  our 

f  New  England  doorstep.  Conservation  on  a  multi-lateral  baala  through  the  International  Commission  for  Che  Northwest  Atlan- 

!  tic — with  strong  New  England  support  I  might  add-'hae  been  operated  on  our  shores  for  approximately  fifteen  years.  The 

1  net  result  haa  been  just  short  of  disastrous.  Our  landings  are  down,  the  areas  of  operation  have  been  squeezed  to  some¬ 

thing  leas  than  half  of  that  which  we  exploited  ten  years  ago,  and  far  more  Important  then  this  factual  recitation,  the 
'  attitude  of  our  fishermen  toward  the  future  la  most  pessimistic.  1  could  probably  add  a  personal  note  at  this  point;  in 

about  two  weeks  I  will  be  called  upon  to  algn  a  contract  to  build  a  atam-remp  trawler  which  will  coat  in  the  vicinity  of 
$1,000,000.  Thin  will  Le  e  very  efficient  vessel,  there  la  a  market  for  the  product,  there  la  vary  little  local  competi¬ 
tion,  the  government  has  supported  me  with  a  aubaldy,  but  now  the  question  la  do  X,  on  the  baala  of  whit  I  hear  here  end 
in  Similar  conferencaa,  go  ahead  and  sign  chat  contract.  X  think  that  If  I  would  move  etrlctly  on  whet  i  hear  X  would 
probably  never  sign  the  contract,  but  I  just  have  the  feeling  chat  things  will  come  along  for  the  better  and  It  might  be 
I  a  good  Idas, 

^  Thia  classic  plctura  of  competition  In  our  local  New  England  flshaties  for  an  excellent  but  confined  reacurce 

must,  of  necessity,  be  repeated  in  many  location*  all  over  the  world.  1  have  heard  aevaral  times  at  this  conference 
references  to  large  trawlers  travelling  3,000  to  4,000  miles  and  you  somehow  get  the  idea  that  they  fish  all  over  that 
3,000  to  4,000  miles  end  this  la  not  the  case;  they  actually  come  to  a  asall  deposit  of  flah,  fish  It  out,  and  move  on  to 

another.  The  Central  end  South  Aaierlcen  countries  have  moat  certainly  taken  notice  of  thle  turn  of  events  and  have  re¬ 

acted  by  unilaterally  axtendlng  their  fisheries  jurisdiction  far  enough  from  their  shoies  to  offer  e  measure  of  protec¬ 
tion  to  their  own  nationals,  i  choose  to  neither  defend  or  condemn  this  action  within  the  framework  of  International  law 
or  treaty  obligations  because  I  am  not  competent  to  do  eo.  But  most  cartalnly  it  la  one  method  of  protecting  their 
native  lcduetry  for  their  nationals  before  there  la  nothing  to  protect.  It  la  oy  belief  that  thia  fern  of  action  will  be 
imitated  many  more  times  by  emerging  coaatal  states  before  any  activity  of  the  United  Nations  or  any  other  multilateral 
treaty  convention  can  be  brought  to  bear  auccaaafully  on  this  problem.  It  la  unfortunate  that  the  raguletlone  and  the 
international  enforcement  procedure*  currently  In  force  in  existing  conventions  or  under  consideration  could  not  hive 
bacn  enacted  without  loopholes  and  multiple  reservations  before  we  arrived  at  the  conditions  which  exist  today. 

Such,  however.  Is  the  fact  of  the  matter  and  I  doubt  sincerely  that  chose  nations  who  are  prospering  under  the 

entrant  conditions  will  ever  yield  their  strong  positions  to  receive  a  lesser  share  under  an  arrangement  which  Is  leee 

advantageous  to  them.  This  will  not  be  dona  even  wdar  the  highly  respected  canopy  of  conservation.  So  If  X  am  to  make 
I  any  predictions  about  the  future  of  world  fisheries,  and  I  waa  Instructed  to  do  eo  according  to  my  latter  of  invitation, 

i’  It  la  my  opinion  that  sooner  or  later  the  oceans  of  the  world  will  be  a  vast  checkerboard  of  national  Jurledlctlone--the 

contiguous  nations  joining  In  bilateral  or  trilateral  agreements  to  define  boundaries,  catch  quotas,  fishing  power  regu¬ 
lations,  and  any  other  Applicable  biological  or  economic  rules  which  can  preserve  those  fisheries  in  their  adjacent 
v  eters  for  themselves. 

i  *  Io  place  this  power  und  discretion  under  the  United  Nations  or  any  othar  supra-national  governing  body  would 

be  quite  unworkable.  The  mechanics  of  sdolnlstratlon,  tha  coat  of  the  necessary  research  and,  especially,  the  division 
of  the  spoils,  to  be  even  satisfactory  would  require  a  single  or  group  Intelligence  which  up  to  new  does  not  aaaa  to  he 
available.  Add  to  these  objections  the  absolute  necessity  for  each  nation  to  submerge  its  own  economic  and  political  in¬ 
terests  without  rasarvations  for  the  good  of  soma  other  nation  for  which  it  might  have  had  a  traditional  hostility,  thle 
la  asking  too  much. 
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1  wonder  how  many  of  you  have  had  th*  unique  experience  of  explaining  in  tone  fore  the  outcome  of  a  lengthy 
international  cosMlsaion  Mating  to  a  group  of  fishermen,  including  thoee  who  own  their  cwti  veaaela.  Believe  ac,  thi#  la 
where  the  buck  etope.  The  feeling  that  there  i»  endieee  time  for  reeearch,  that  we  can  atiable  along  aolvlng  an  intar- 
•inat  i  serlea  of  smell  problem#  ea  they  arise,  or  convene  e  conference  et  so®*  distant  point  in  the  future  to  deal 
with  formation  of  e  new  end  more  effective  commission  may  be  allowed  only  in  the  claeeroom  or  in  the  laboratory*  The  eco« 
nomlcj  end  politlce  which  etteod  the  Impact  of  mobile  fleets  on  the  coeetel  fiaheriee  will  force  action  long  before  what 
might  appear  to  you  to  be  a  rational  aolutlon  can  be  undertaken.  Sooner  or  later  the  deliberations  of  thie  meeting  and 
meetings  of  its  type  have  to  be  reduced  to  the  practical  applications  of  commerce  or  to  the  working  bureaucracy.  If  you 
aaiiaa  from  my  remark a  that  I  do  not  feel  that  mattings  of  this  type  are  useful,  neceeeary,  or  desirable  that  it  not  the 
case.  This  meeting  la  not  only  useful  It  la  essential  to  provide  the  considered  opinions  to  water  down  those  actions 
which  '  11  be  fr«md  in  haste  and  enacted  because  the  future  will  be  considered  to  be  less  Intolerable  than  the  present. 

In  conclusion,  may  I  urge  you  that  If  you  have  a  practical  and  workable  solution  other  than  "national  lakas" 
It  would  be  an  excellent  Idas  to  promulgate  them  quickly. 

DISCUSSION 


Question:  1  can  understand  that  your  landings  are  down.  I  don't  understand  why  the  area  you  operate  in  has  been 

aqueesed. 

Fulham:  Actually  It  is  the  ccmpecltlon  for  the  existing  grounds  and  the  fact  that  as  our  fleet  has  diminished  we  have 
raally  leas  need  to  go  farther.  If  you  will  take  a  little  local  example  here  at  Point  Judith,  which  used  to  operate  on 
the  red  hake,  there  ia  no  sense  for  them  to  go  back  out  there  for  the*  any  more  because  there  isn’t  any  there  left  for 
them. 


Chapman:  I  think  also,  Tom,  It  la  a  fair  thing  to  say  that  in  1949  the  Executive  Branch  of  the  United  States  government, 
at  the  level  of  the  White  House,  sold  you  dwn  the  river  end  attempted  to  cut  your  throat.  They  told  you  that  you  were 
not  naeded  and  that  has  had  some  offset  on  the  economy  of  your  business. 


Quaetlon:  I  would  think  that  using  your  analogy  there  that  sometime  in  the  near  future  the  sees  will  be  divided  up  some¬ 
thing  like  e  checkerboard  so  that  each  nation  will  have  areas  for  Its  own  fishermen  with  the  result  that  there  will  be  a 
very  inefficient  use  of  fishery  r«scx*rc€S.  For  example,  using  the  analogy  of  world  trade,  many  of  the  economists  ar« 
talking  and  prt  'lag  free  trsds.  So  the  same  thing  should  occur,  I  would  think,  with  respect  to  the  exploitation  of  the 
sea's  reaourr  to*.  ae«  should  be  as  free  as  possible  for  exploitation  so  that  the  most  efficient  exploiters  could  come 

in  end  gathe*  resource. 


Fulham:  The  o  t?  ing  \  could  say  to  that  la  that  we  all  more  or  less  agree  that  the  resources  of  the  ocean  will  be  In 
demand.  If  th*<  U  ^«n  the  only  efficient  way  to  manage  this  particular  resource  la  by  the  marine  biological  know- 

ledga  that  has  to  be  fathered  rTflclent  enforcement  of  the  regulations  that  will  be  promulgated.  For  exmplc,  let 

us  taka  the  situation  that  the  fishery  resources  of  Ceorges  Bank  were  divided  up  between  the  United  States  and  Canada; 

1  am  cure  that  the  Can a dun  and  American  biologists  could  get  an  excellent  working  arrangement  going  and  that  as  far  as 
enforcement  ie  concerned  It  would  be  extremely  simple.  1  don't  know  how  we  could  enforce  regulations  in  that  area  now. 


Question:  What  kind  of  a  fishing  vassal  does  $1,000,000  buy  nowadays? 

Fulham:  It  buys  a  131*9"  stern  trawler  with  a  1,350  horsepower  engine  and  sufficient  electronics  to  fish. 


Question:  My  ignorance,  la  this  a  big  vessel? 

Fulham:  No.  That  la  a  small  vessel  by  world  standards. 


Chapman:  1  would  say  it  la  modest-sited. 

Fulham:  We  arc  talking  about  200  tons  agalret  2,900  tons  on  the  same  bank. 

Question:  I  was  curious  about  this  since  Che  fishing  industry  la  not  what  they  call  a  capital  intensive  one. 

Fulham:  It  all  depends  on  whether  you  have  the  money  or  are  trying  to  raise  It. 

Chapman:  Well,  wir,  fishing  vessels  risa  In  cost  from  a  few  hundred  dollars  up  to  about  $10,000,000.  1  think  the  very 
large  Russian  vessels  run  at  lssat  $10,000,000  and,  as  Dr.  Schaefer  was  saying.  In  the  tune  -ulness  now  the  vessels  be¬ 
ing  built  era  costing  between  $1,500,000  and  $2,000,000  each.  From  the  trawling  standpoint  'he  $1,000,000  vessel  Tom  Is 

talking  about  Is  small  from  ths  standpoint  of  the  European  trawlers;  but  It  is  fairly  good-sited  from  the  standpoint  of 
axlstlng  American  trawlers. 

Quasi  ion:  Can  this  type  of  vessel  be  used  for  what  you  refer  to  a*  noblle  fishing  operations  or  long-dlstancs  fishing? 

Fulham:  No.  This  ia  strictly  a  coastal  fishery  boat.  It  ia  to  be  used  for  the  purpose  of  catching  high-priced  fish  for 

ths  fr«ah  fish  market  for  the  people  who  want  to  pay  $3.25  for  a  broiled  scrod  dinner. 

Aglen:  1  Just  wanted  to  say  that  the  size  la  largely  determined  by  the  depth  of  the  water  you  want  to  flah  in.  The 
large  distant-water  vassals  usually  are  In  much  deeper  water,  not  always,  but  the  130  or  140  foot  vessel  ia  useful  out 
to  100  fathoms  or  s  bit  more. 
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Chap® an:  The  essential  rule  ia  that  you  never  use  in  a  fishery  a  larger  or  more  complex  vessel  than  you  absolutely  need* 
If  you  ere  in  close  Co  shore  or  shallow  «-uter  you  usa  small,  simple  vessels;  if  you  art  going  to  go  3, (KM)  miles  sway  you 
have  Co  have  part  of  a  city  along  with  you. 

Kasahara:  A  200- ton  Japanese  boat  fishes  down  to  600  or  1,000  meters.  It  depends  on  the  winch  and  the  power  you  have. 

Herrington:  It  you  had  a  3,000-Con  vessel,  Chen  including  capital  costa  and  operating  coats  could  you  produce  flah  at  a 
lower  price  per  pound  than  with  the  vessel  you  are  planning  on? 

Fulham:  You  aean  a  large  vessel?  You  get  lnt  another  situation.  Actually  the  only  reason  Chst  our  local  American 
fishery  can  exist  at  all  is  because  of  the  fresh  flah  factor.  When  you  get  into  a  3,000-ton  vessel  you  are  talking  about 
a  floating  fish  factory.  The  alnute  you  do  chat  then  you  Bust  operate  on  comparable  labor  standards  to  anyone  elec  who 
produces  froeen  flah  at  see  because  that  la  an  international  commodity  and  wa  absolutely  could  not  begin  to  compete  In 
the  labor  market. 

Herrington:  The  else  of  your  equipment  la  not  the  answer  to  your  problem? 

Fulham:  No. 

Question:  1  have  heard  very  little  mention  of  Individuals  entering  the  fishery  industry.  Will  you  comient  on  that? 

Fulham:  We  have  a  very  serious  situation  in  that  regard.  The  average  age  of  our  fishermen  is  fifty-seven  years  of  age. 
The  normal  supply  of  fishermen  for  our  fishery  came  from  the  Maritime  Provinces  of  Canada,  from  the  Scandinavian  coun¬ 
tries  or  from  Iceland  In  years  past,  from  1933  up  until  World  War  II.  They  will  not  come  to  thle  country  now  because  in 
order  to  go  fishing  they  muat  take  out  first  papers  end  the  minute  they  do  they  get  drafted.  So  they  won't  come.  With 
the  possible  exception  of  e  few  sons  of  fishermen  and  one  person  or  another  entering  the  fishery  we  have  a  really  poor 
•ItuatLon.  It  is  hopad  that  in  the  future  we  ran  do  something  about  fishing  vessel  acccemodat Ions  and  the  life  aboard 
the  vessel,  raise  the  annual  income,  and  we  might  be  able  to  maintain  a  fairly  reasonable  fishery.  But  1  see  no  tre¬ 
mendous  expansion. 

Chapman:  It  should  be  kept  in  mind  with  respect  Co  his  fishery  that  what  we  were  referring  to  a  little  while  ago  la 

that  back  in  1948,  1949,  and  1950  there  was  a  deliberate  decision  on  the  pert  of  the  United  States  government  to  disfavor 

the  New  England  trawl  fishermen  vie-2-vis  the  Canadian,  Icelandic,  and  Norwegian  fisheries.  The  consequence  of  that  was 

that  the  economic  ground  was  cut  out  from  under  them  end  they  have  been  hampered  ever  since.  In  Canada,  for  instance, 

there  have  been  for  some  time  large  subsidies  for  vessel  construction  by  both  the  provinces  and  the  federal  government, 
and  various  other  aids  chat  have  not  been  forthcoaiing  from  the  United  States  government  u  the  New  England  industry. 

The  fishery  to  which  Mr.  Pulhem  refers  is  our  oldest  and  was  up  until  about  1946  our  strongest  fishery  economically.  It 

has  been  deliberately  degraded  by  the  policy  of  the  United  States  government  and  It  la  not  typical  of  all  the  fisheries 

of  the  country.  Some  of  our  other  fisheries  are  in  somewhat  better  shape. 

Herrington:  Mr.  Chairman,  I  would  like  to  challenge  this  statement.  The  United  States  government  on  Che  basis  of  over¬ 
all  interests  and  trade  policy  turned  down  proposals  to  establish  or  increase  tariffs  or  quotas  on  North  Atlantic  flah. 

I  would  not  cell  thle  deliberate  degrading  of  the  New  England  Industry. 

Chapman:  Well,  Tom  can  apeak  for  himself,  but  the  effect  on  the  vessel  owner  was  precisely  Identical. 

Herrington:  I  agree  oo  the  effect  lut  1  don't  agree  on  the  description  of  Che  intent. 

Fulham:  I  am  afraid  we  are  going  to  have  to  rely  on  the  effect  more  than  on  the  Intent.  There  were  actually  many 
things  that  did  contribute  to  our  difficulty.  Of  course,  the  tariff  thing  was  very  important  but  also  following  World 
War  II  under  the  Marshall  Plan  there  was  treieendcua  aid  given  to  foreign  fisheries,  such  as  the  cone t ruction  of  freesers 
In  Iceland  and  that  type  of  thing,  which  contributed  very  materially  to  cur  difficulties. 

Question:  You  stated  that  Cha  basis  of  the  New  England  fisheries  is  the  fresh  fish  market.  I  wonder  if  you  would  com¬ 
ment  on  the  element  of  irradiation  preservation. 

Fulham:  Yea,  1  would.  1  think  that  thara  la  quits  a  future  at  soma  tlma  whan  ths  Atomic  Energy  Commission  decides  that 
the  radiation  source  can  ba  made  available.  At  the  moment  e  quantity  about  the  site  of  this  letter  case  here  costa  about 
$280,000,  which  la  a  little  bit  too  much.  But  I  do  think  that  when  the  prlca  does  cor. a  d-nro  there  will  be  e  possibility 
In  the  luxury  food  class  where  radiation  can  be  employed  to  send  fresh  flah  further  into  the  country,  but  you  ere  talk¬ 
ing  about  luxury  food. 

Question:  Would  thara  be  importing  of  radiated  things? 

Pulham:  That  la  quite  possible.  We  ere  currently  working  on  a  piece  of  legislation  to  see  if  we  can  erect  a  tariff 
barrier  before  that  happens  so  we  won't  get  clobbered  again  as  vc  did  In  1947. 
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FUTURE  REGIME  FOR  HIGHSEAS  FISHERIES 
Hiroshi  Kaaahara* 

United  Nations  Development  Programme 
Ntv  York,  New  York 

1*  It  I*  assumed  that  the  regime  should  be  a  practicable  one  in  the  light  of  the  existing  political,  economic, 

end  social  conditions  of  the  world.  1  further  asstme  that,  under  the  regime,  it  should  be  possible  for  the  world's  total 
fishery  production  to  continue  to  expend  at  a  fairly  rapid  rata.  My  consideration  is  limited  to  what  might  be  done  tn 
the  neat  twenty  years.  Due  to  a  numbar  of  uncertain  factors,  prediction  btyond  this  renge  is  not  poseible. 

2.  The  regime  which  I  envision  consists  of  the  following  element*: 

e.  An  overall  recognition,  do  jure  or  d*  facto,  or  an  exclusive  fishing  right  tone  up  to 
twelve  miles. 

b.  Increasing  regional  arrangements  among  the  nations  fishing  in  the  respective  areas  as 
wa>l  as  tha  coastal  states  concerned.  The  principles  under  which  such  arrangements  are 
mode  may  very,  depending  on  the  biological  characteristic*  of  the  resources  under  exploita¬ 
tion,  the  stage  of  development  of  the  fisheries  in  question,  the  Interests  of  the  nations 
concerned  as  wall  as  tha  organisation  of  their  fishing  industries,  ate.  Actual  arrange¬ 
ments  mads  will  not  be  entirely  satisfactory  to  any  of  the  parties  Involved  but  should  gen¬ 
erally  contribute  temtard  minimising  international  disputes,  avoiding  the  disruption  of 
major  fishing  activities  and  siaintalning  yields  from  the  resources  concerned  at  levels 
higher  then  they  #ouid  be  without  auch  international  arrangements. 

c.  Either  included  in  the  arrangements  mentioned  in  (b)  above  or  separately  therefrom,  inter¬ 
national  agreements  to  ainlalii  direct  physical  Interference  in  fishing  operations  on  the 
high  ease,  which  would  be  reviewed  periodically  and  revised  to  keep  pace  with  the  develop¬ 
ment  of  flehlng  technology. 

d.  Under  the  Convention  on  the  Continental  Shelf,  specific  agreements  between  the  nations  con¬ 
cerned  as  to  the  division  of  the  shelf  area  and  the  precise  definition  of  the  species  to 

be  covered  by  the  Convention. 

5.  The  main  problem  for  the  above-mentioned  regime,  or  any  other  regime  of  an  international  nature  for  high 

sees  fisheries,  would  be  an  increasing  cumber  of  nation*  claiming  broader  exclusive  fishing  tones. 

*•  Pot  «  variety  of  reasons,  1  do  not  think  it  la  feasible,  in  the  foreseeable  future,  to  hsve  high  seas  fishing 

rights  vetted  in  a  alngla  international  organisation ,  which  would  assume  full  responsibility  for  the  management  of  fish¬ 
eries,  including  the  Issuance  and  transfer  of  licenses,  the  adoption  and  enforcement  of  conservation  measures,  the  co¬ 
ordination  and/or  implementation  of  rasearch  programs,  and  *o  forth,  although  this  kind  of  arrangement  night  be  worth 
considering  in  boss  special  cases,  a.g.,  Antarctic  whall-g. 


*  The  views  mxpressed  in  this  paper  arc  those  of  the  author  and  do  not  necessarily  reflect  the  views  of  the  organization 
to  which  he  belong*. 
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RASAHARA:  As  to  the  question  of  having  all  fishing  rights  vested  In  a  single  International  organisation  which  would 
as  suae  full  responsibility  for  the  management  of  the  fisheries,  Including  the  Issuance  and  transfar  of  licenses,  tha 
adoption  and  enforcement  of  conservation  Measures,  the  coordination  and/or  Implementation  of  a  research  program,  and  ao 
forth,  I  do  not  think  this  will  become  feasible  within  our  time  any  way.  But  I  would  not  exclude  this  possibility  en¬ 
tirely  because  it  might  Just  be  possible  to  have  this  kind  of  an  arrangament  for  toms  vary  special  cases  end  one  example 
I  can  think  of  Is  Antarctic  whaling.  The  main  problem  for  tha  above-mentioned  raglme  or  any  other  regime  of  an  Inter¬ 
national  nature  for  high  seas  fisheries  would  be  an  Increasing  number  of  netlone  claiming  broader  exclusive  rights  tones 
and  I  think  in  order  to  have  any  effective  international  regime  you  Just  have  to  deal  with  this  problem  In  soma  wav. 

MCKtRNAN:  I  would  like  to  have  en  elaboration  of  your  second  point  [of  the  summary  statement]. 

KA5AHAAA;  These  arrangements  Include  many  different  types.  There  exist  already  a  great  variety  of  International  arrange¬ 
ments  for  the  management  of  high  aeas  fisheries  ranging  from  an  almoat  complete  unilateral  Jurisdiction  over  certain 
stocks  to  a  complete  lack  of  international  regulation,  and  in  between  we  have  perhaps  all  possible  kinds  of  arrangMenta. 
Taking  Japan  as  an  example;  between  Japan  and  Korea  Chars  la  a  mutually  recognised  twelve-mile  limit  and  an  international 
tone  in  which  tha  amount  of  fishing  is  limited,  and  there  are  many  other  arrangements  under  thla  treaty*  Between  Japan 
and  the  U.S.S.R.  there  la  a  very  strict  high  seas  salmon  arrangement  under  which  an  overall  quota  la  set  by  the  commis¬ 
sion  which  in  turn  is  divided  into  aub-quotaa  for  different  sectors  of  the  salmon  Industry  and  even  for  different  operat¬ 
ing  units.  We  have  a  wide  range  of  different  international  arrangements,  some  of  them  are  implemented  by  International 
bodies  such  as  fishery  coesnlaslona ;  some  others  ere  Implemented  directly  by  the  governments.  So  ay  point  le  that  there 
will  be  more  and  more  of  these  arrangements  among  tha  nations  directly  concerned  with  fishing  in  specific  erase  or  for 
specific  stocks,  and  we  cannot  have  an  overall  principle  to  govern  ell  theac  arrangements  except  perhaps  we  all  wish  to 
maximise  physical  yields.  But  my  criteria  in  this  respect  are  that  such  arrangements  should  contribute  to  minimising  dis¬ 
putes  and  avoiding  the  disruption  of  major  fishing  activities,  and  that  it  should  also  contribute  to  maintaining  yields-- 
phyaical  yields— from  Che  resources  concerned  at  levelc  higher  chan  they  would  be  otherwise.  Beyond  that  the  countries 
directly  concerned  could  have  arrangements  suitable  for  the  conditions  under  which  their  fisheries  operate. 

QUESTION:  I  am  not  sure  1  did  understand  corractly.  Did  you  Indicate  that  you  felt  that  the  various  nations  should  de¬ 
fine  the  seaward  limit  of  the  littoral  continental  ahelf  in  such  a  way  as  to  Indicate  a  boundary  lint  and  at  the  seme  time 
Hat  the  various  sedentary  species  included  within  the  definition  of  the  shelf  and  as  creaturaa  of  tha  shelf. 

KA5ANARA:  [Concerning  stocks  on  the  continental  shelf. )  There  la  really  no  need  for  going  into  thla  unleaa  some  problem 
arises.  Now  suppose  some  country  starts  fishing  some  sedentary  species  off  the  coast  of  the  United  States  and  tha  Ualted 
States  undar  cha  Convention  on  the  Continental  Shelf  claims  that  thla  Is  their  stock.  Now  at  that  time  these  countries 
should  enter  into  negotiations  and  define  whet  epeclea  might  be  considered  to  be  covered  by  the  convention  end  actually 
they  have  to  define  the  area  too,  to  what  depth  and,  if  the  countries  are  neighboring  each  other,  by  whet  dividing  line. 

In  other  words,  problems  should  be  dealt  with  by  the  countries  concerned  as  they  arise. 

STANG:  Ny  question  concerns  the  United  Statcs-Japanesa  king  crab  agreement  off  Alaska.  As  1  understand  It  tha  Unltad 
States,  Instead  of  Insisting  that  tha  arts  within  the  bornda  of  thla  agreement  form  part  of  the  boundarlea  of  Che  United 
Statea  contlnantal  ahelf,  simply  aaaerta  that  thla  area  la  within  the  United  States  continental  ahelf  and  thus  chare  need 
not  be  any  concern  with  boundaries.  The  concern  Is  only  with  a  resource  located  within  a  defined  area  and  that  la  all 
that  needs  to  be  covered  regarding  boundaries  in  such  an  agreement.  la  that  correct? 

KASAHARA:  I  agree  that,  If  a  specie*  does  not  have  an  area  of  distribution  any  deeper  then  200  meters,  then  there  is 
really  no  need  for  defining  the  outer  limit  of  the  continental  ahelf  to  be  applied  In  thla  case.  So  my  approach  la  com¬ 
pletely  pragmatic. 

CHAPMAN :  You  create  problems  and  the  essence  of  the  eolutloa  is  that  you  try  to  deal  with  the  problems  as  they  ariee  and 
try  not  to  create  any  mors  new  problems  than  are  necessary. 
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1  will  try  to  be  brief  beesuee  much  of  whet  1  will  ssy  here  I  eeld  before  In  lest  year's  freest  dines .  end  be* 
cause  many  of  the  previous  speaks  re  have  already  demonstrated  very  ably  the  p  rob  Lees  of  fishing  a  common  property  natural 
resource  and  of  the  groea  economic  inefficiencies  that  occur  In  tha  utilisation  of  thla  aharad  resource-  for  example , 
there  vaa  some  dla cues  loo  earlier  about  tha  relative  efficiency  of  the  tuna  industry  against  tha  efficiency  of  tha  New 
England  fishery.  The  reeaon  for  the  difference  it  quite  eimplei  that  the  tune  Industry  on  the  West  Coeat  has  been  oper¬ 
ating  largely  at  tha  point  where  they  have  been  increasing  their  yields  or  reducing  their  costs.  Costs  wsre  reduced  by 
the  innovation  of  the  purse  seine  end  the  power  block.  Further  significant  innovations  ere  unlikely  and  now  they  have 
reached  tha  point  where  there  la  a  restriction  on  the  amount  of  the  resource  that  they  can  gat,  at  least  with  respect  to 
the  ye  How  fin  tuna.  A  quota  agreement  has  been  signed,  so  that  after  the  fish  catch  readies  70,000  tone,  or  whatever  it 
la,  all  fishing  must  atop.  Aa  mors  veaaals  eotar  tha  industry,  each  will  gat  a  smaller  share,  sad  oat  returns  to  the  In¬ 
dustry  will  decrease.  It  is  likely  thst  the  efficiency  of  the  tune  Industry  will  begin  to  decline  end  may  soon  match  the 
waste  now  evident  in  hew  England. 

TVs  rationale  for  discussing  the  alternative  regimes  lies  In  two  aspects  which  have  been  touched  upon  here. 

One  is  the  question  of  the  supply.  What  do  we  really  main  by  the  supply  of  fish  from  the  seat  If  the  resources  art  so 
vast  thst  all  can  win  and  none  can  loss  then  thsre  Is  obviously  no  problsm.  The  figures  of  200  million  or  6  billion  tons 
of  fish  psr  year  Indlcacs  chat  thara  la  indasd  a  vaat  raw  material.  But  to  me  It  Is  a  rad  herring— to  use  th«  term  ad¬ 
visedly.  These  figures  are  not  economic.  Our  discussions  have  already  In  Heated  that  the  supply  la  indeed  limited,  that 
there  is  congestion  occurring  in  many  fishing  trees  and  that  this  congestion  will  continue  to  Increase.  The  question  s a 
to  how  much  biologic  potential  we  have  in  the  ocean  le  as  irrelevant  as  the  question  of  how  much  gold  thsrt  Is  In  ths 
ocean >  Whet  we  ere  really  concerned  with  is  the  specific  demand  for  specific  kinds  of  fish.  To  be  sure  we  may  turn  to 
some  of  the  smaller  kinds  of  apeclas  for  protein  concentrate.  But  this  will  not  relieve  the  pressure  on  the  already  over- 
utilised  species  end  will,  inevitably,  lead  to  excess  pressure  on  the  newly-developed  resources,  unless  entry  controls 
are  adopted. 


At  the  same  time,  ths  dtmend  is  increasing  for  both  the  high-valued  and  the  low-valued  species.  And  ss  this 
demand  is  increasing  we  find  also  the  incentive  to  appropriate  or  perhaps  expropriate  exclusive  rights  to  various  areas. 
This  la  reflected  in  the  deelre  to  extend  our  limits  out  to  twelve  mils*  or  even  beyond.  Aa  demand  increases  and  as 
technology  reduces  tha  coat  of  catching  fish,  ths  incentive  to  acquire  exclusive  rights  Increases  more  rapidly.  That 
leads  to  tha  second  point,  ths  point  of  timing ,  end  why  we  should  bs  discussing  the  alternative  regimes  now. 

There  is,  indeed,  as  some  people  here  have  already  stated,  e  tendency  for  nations  to  extend  unilaterally 
their  rights  sad  to  acquire  national  lakaa  even  chough  fleh  stocks  do  not  respect  the  bo-.*daries,  Thla  reduces  our  free¬ 
dom  of  movement  and  our  freedom  of  choice.  1  think  we  need  urgently  to  discuss  the  alternatives  to  this  kind  of  approach. 

Now,  let  ns  turn  briefly  to  whet  1  think  are  ths  two  major  aspects  of  discussion.  One  aspect  la  ths  most 
efficient  use  of  ths  resource.  And  ths  other  aspect  is  the  distribution  of  the  resources,  the  distribution  of  ths  wealth 
of  ths  sea.  These  are  two  quits  sspsrsts  problems  but  they  are  indeed  related.  1  think  it  is  important  though  to  keep 
them  separate  in  the  discussions.  1  won't  go  into  the  details  on  the  efficiency  of  the  use  of  a  resource  because  this  is 
amply  stated  in  ths  literature.  Briefly  though  we  have  s  cnsmnn  property  resource,  one  chat  is  shared — there  is  open 
access  to  it,  anyone  who  wants  to  can  go  In  and  fish  and  no  one  can  prevent  the  other  people  from  doing  ao.  Under  this 
kind  of  condition  there  is  no  control  over  the  amount  of  labor  and  tha  amount  of  capital  thst  is  employed  in  the  resource. 
The  indications  of  the  degree  of  waste  were  provided  by  Crutchfield  In  the  paper  read  earlier.  What  happens  la  that  eco¬ 
nomic  rent  or  sherable  profit  le  dissipated;  no  one  geta  lc.  The  fisherman  don't  gat  It;  society  doesn't  get  it.  It  Is 
just  e  th'tr  vasts.  This  can  only  bs  produced  where  we  control  the  amount  of  entry,  the  nuafaer  of  producers,  the  maber 
of  fishermen,  as  If  we  were  operating  on  the  land  resources  within  s  free  enterprise  system.  Such  controls  ere  essen¬ 
tially  ths  establishment  of  property  rights,  of  a  degree  of  exclusive  right  to  the  resource.  If  tha  control  le  estab¬ 
lished  through  some  form  of  license  fee  or  bidding  mechanise,  society  gets  the  e->oomlc  rent  thst  is  now  wasted.  The 
fishermen  remaining  In  ths  industry  era  no  vorse  off  than  before,  because  tht  adult lonsl  revenues  obtained  by  the  removal 
of  redundant  effort  should  be  greater  then  the  cost  of  the  license.  There  la  indeed  a  transitional  problae  aa  tha  ex¬ 
cess  amount  of  effort  is  removed.  But  there  are  ways  for  ameliorating  these  problems. 

The  discussion  ws  have  had  between  tha  maxi  sum  sustainable  yield  end  tha  umximxm  net  economic  revenue  1>  be¬ 
coming  really  somewhat  academic.  I  don't  think  that  any  economist  who  has  studied  the  field  would  insist  upon  restrict¬ 
ing  effort  at  tha  point  of  Che  maximum  net  economic  revenue  in  view  of  tha  greet  pressures  to  operate  at  the  point  of 
maxima  sustainable  yield.  The  critical  point  la  how  can  wa  reduce  tha  coats  thst  ere  applied  to  ths  fishery  at  whatever 
levml  of  yield  la  selected. 

Thera  are,  of  course,  a  nmber  of  difficulties  in  controlling  the  amount  of  effort  end  many  of  them  have  been 
stated  here  and  many  of  than  ware  stated  last  year.  There  is  ths  possibility  of  reaching  tha  escond  beat  solution.  To 
do  this  It  is  Important  to  find  out  how  other  people  view  the  resource  and  to  point  out  that  thara  are  ways  in  which  we 
can  raach  agreement  that  will  leave  everyone  better  off  than  under  the  present  arrangement,  even  though  they  may  not  be 
better  off  to  the  maxima  degree.  But  even  If  we  dlecoiait  and  refuse  to  eccept  the  goel  of  least  coat,  tha  question  of 
entry  llal cat  ion  still  rears  its  ugly  heed.  This  is  evident  egeln  In  what  Crutchfield  said  aarliar  with  respect  to  tha 
North  Atlantic — both  tha  Northwest  and  the  Northeast  Atlantic.  The  fishermen  who  have  bean  participating  in  that  fish¬ 
ery  have  continued  to  get  declines  in  their  catch  par  unit  of  sffort  and  thla  is  Inevitable.  Tha  stock  Is  limited  and  as 
more  vessels  coma  In  each  one  gats  a  smaller  share.  So  even  the  flehermen  theme el vee  have  become  concerned  about  the  ex¬ 
cess  aouat  of  effort  end  they  are  beginning  to  figure  out  thst  we  do,  indeed,  need  to  control  the  emoiAt  of  effort  that 
goaa  into  the  exploitation  of  the  resource.  And  this  raises  ths  nltty-giltty  question,  hw  are  ws  going  to  reduce  ef¬ 
fort  T  Mow  ere  we  going  to  minimise  congcetlooT  I  noted  that  one  of  Hr.  Kaeahara's  points  was  thst  ws  should  indeed 
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minimise  Interference  or  con|««clcm.  How  can  vi  do  chit?  Who  in  wa  going  to  exclude?  This  rails*  th*  question  them, 
a*  I  aald,  of  dlatrlbution.  Who  Is  going  to  gat  whet?  Who  la  going  to  be  permitted  to  operate  and  who  la  not  going  to 
lc  permitted  to  operate?  Now  what  are  tha  crlcaria  for  this?  Crutchfield  again  indicated  that  there  ere  no  objective 
criteria.  Wa  don't  hava  any  econoale  answer  to  It  and  wa  don't  have  any  biological  anewar  to  It. 

I  think  that  tha  najor  criterion,  which  la  not  objective,  la  that  of  acceptability .  What  la  going  to  be  the 
moat  accaptable  dlatrlbution  of  the  right  to  participate  In  •  fishery?  There  am  several  bases  for  this  kind  of  dis¬ 
tribution.  One,  as  wa  hava  heard,  la  unilateral;  we  aiaply  extend  our  rights  out  to  the  eld-point*  of  the  ocean  and  I 
do  not  ballcva  this  to  be  a  viable  kind  of  an  arrangement.  The  next  one  la  through  historic  rights,  and  this  la  what 
Crutchfield  was  suggesting  with  respect  to  the  North  Atlantlc--that  we  divide  up  tha  pie  on  the  beele  of  how  people  here 
bean  using  It  or  aay  anticipate  using  it  in  tha  near  future.  This  la  a  very  dangerous  principle  to  establish,  dangerous 
to  the  Interests  of  tha  United  States.  Wa  fish  in  the  areas  close  to  our  aborts  with  the  exception  of  e  few  fisheries 
such  aa  tuna  and  shrlap.  Wa  do  not  fish  In  the  vast  areas  of  tha  ocean.  If  historic  rights  becomes  accepted  es  the  prin¬ 
ciple  for  the  distribution  of  these  resources  wa  eight  find  ourselves  forever  foreclosed  f roe  participating  In  vest  erees 
of  tha  oceans •  How  would  wa  divide,  for  example,  tha  areas  off  of  Southwest  Africa  where  United  States  flahetwm  do  not 
directly  participate.  The  Soviet  Union  and  the  Japaneae  hava  axtendad  their  efforts  throughout  ell  comers  of  the  world. 
If  historic  rights  la  to  bo  the  baala  for  dlatrlbution  tha  United  States,  I  think,  will  com  out  second  beet.  Now  if, 
for  example,  we  com  to  sows  eort  of  an  agraeMnt  in  the  North  At  lac  tic— Northwest  and  Northcaat  Atlantic— with  respect 
to  the  distribution  of  the  spoils  and  tha  establishment  of  national  quotes,  whet  dose  this  Men  to  thoes  who  are  pro¬ 
hibited  from  participating  because  they  hava  had  no  historic  right?  Do  the  nations— the  fifteen  or  more  nations  that  ere 
fiahlng  in  this  are*— have  indeed  a  right  to  divide  up  this  rssourcs  amongst  thtMslvee  without  respecting  the  interest 
cf  the  other  nations  of  the  world?  Hov  viable  would  that  agreement  be  over  the  long  run? 

There  la  a  third  approach  to  thle  question  of  the  dlatrlbution  of  tha  revenue,  and  that  la  by  some  sort  of 
International  sharing  o  1  tha  rent,  of  the  profit  that  can  be  produced  by  the  control  on  the  number  of  producers.  This  In 
m  sens*  is  similar  to  the  fur  seal  treaty,  in  which  the  non-produccrs,  thoae  who  arc  excluded,  are  bought  out.  They  are 
paid  a  certain  fas  for  not  participating,  for  giving  up  their  free  right  of  accese  to  the  resource.  Such  an  approach 
sight  well  be  taken  on  a  regional  basis,  aa  was  suggested  by  Dr.  Kasahsre  with  respect  to  the  Antarctic  whales.  It  might 
be  dona  op  a  regional  baala  in  tha  North  Atlantic.  Thera  is  no  reason  why  it  has  to  be  a  purely  global  reglM  initially, 
but  inevitably  the  world's  lntarsacs  In  these  resources  hevt  to  be  respected  and  1  think  com  aort  of  International  ap¬ 
proach  must  be  adopted. 

DISCUSSION 

Full,<“:  !  ..  .ure  there  mu.t  b.  que.tlona.  !  am  going  to  c.k.  the  chairmen1.  p.rog.liv.  .nd  i.k  the  ftr.t  on.. 

The  reference  to  thl.  dlacribut Ion— Dr.  Sch.efer  uted  the  .xpres.fon  "whack  up  th.  toLl"  »nd  former  .peakers 
ci^VJ'rhi  distribution,  ey  question  1.,  whet  Rod-Ilk.  p.r.on  or  group  of  per.on.  1.  going  to  make  th.  de¬ 

cision  on  thl.  distribution?  There  it  .  vague  reference  to  en  International  body.  I  think  If  ve  referred  It  to  the 

CUr!?^.ly  *’,l*"nc<‘  (whl«h  h*v«  *T*«  difficulty  In  making  f.lrly  ..ell  decision,  to 
rh^  r1  Ij1  flnd  ?  difficulty  In  proj.ctlng  beyond  the.  to  the  omnUclent  per.on  or  p.r*oo*  who  .r.  going 
to  do  thU.  I  would  eppr.cl.ee  .oh  enlightenment.  * 


s^euthorl rv'thafShjiB  cV*  de*Ung  wUh  th'  °f  the  Antarctic  throuRh  lost  sort  of  inr.rn.tlon- 

sl  .uthorlty  that  hat  the  rlRh  to  the  while  reeourcee  .nd  tl.o  the  krill  re.ourcee.  A.  a  tep.r.t.  point  which  wu 

till  u'  l*1  “*  ,iBply  ■,k*  th*  r*Mrk  th*t  w«  cennut  maximise  the  sustainable  yield  of  both  the  whale,  end  the 
krill.  w«  can  h.v.  »  maximum  ;  laid  fro.  one  or  the  other,  or  .  Ice  than  .ui.ua  yield  fro.  both.  The  choice  ehould 
depend  on  the  relative  economic  values  of  the  two  apaclas. 

w*  h*v*  “  -tat«ctlc  .uthorlty  op.r.tlng  .nd  it  leeae.  right,  to  fleheraen  to  op.r«t.  for  th.  krill 
and/or  the  whelet,  It  would  acquire  a  certain  revaoue.  Th.  only  criterion  for  revenue  dl.trlbutlon  would  b.  acc.pt- 
sbll.ty.  1  don  t  think  li  would  be  acceptable  for  the  g.n.rsl  eupport  of  the  United  N.tione,  for  example,  tine.  thl. 
eight  eupport  peace-keeping  forcet.  I  don't  think  It  could  be  dletrlbuted  to  individual  elates  very  well  on  the  bult 
of  length  of  coutltna,  or  population,  or  need.  1  do  think,  however,  that  It  could  be  turned  ovet  to  boh  general  pur¬ 
pose  which  would  be  acceptable  to  moat  nation,  of  th.  world  aa  .  genar.l  lumunltarian  go.l,  perh.ps  for  th.  d.velopmmt 
of  science  in  the  ocean  ot  for  the  overcoming  of  protein  malnutrition. 

Herrington:  In  the  court,  of  thl.  conference  there  h.v.  been  a  number  of  references  to  the  fur  teal  convention  tom. 
rather  f«vor«bl.  one,  that  it  set.  .  good  example.  Hr.  Chri.ty  has  don.  ao  but  I  believe  h  he,  dr*wn  en  erroneous  coo- 
cluelon  regarding  the  nature  of  th*t  convention.  A.  1  understand  it,  in  this  coeventloo  the  division  of  the  fur  ee.l 
hide  — the  pan  thet  goes  to  Japan  end  Canada— originally  was  due  to  th.  fact  th.t  they  were  giving  up  something  that  th.v 
had  eatabU.h.d.  They  h.d  an  ctabllsh.d  Industry  and  th.y  give  this  up;  they  sbandooed  the  boat,  end  they  hed'to  find 
other  Jobe  for  the  ».*1  huntere.  Now  If  you  chenge  thl.  *nd  eey  th.t  the  competition  1.  becauee  they  give  up  the  right 
of  acceee,  which  th.y  had  .Imply  by  being  a  nation,  then  .very  country  h«d  thl.  right  of  .ccet.  .nd  every  country  would 
*h*r»’  1  llou*‘c  lf  th*  pertlee  to  the  fur  ...1  convention  would  eey  th.t  every  country  Le  en- 
u  .  !  lh*  fuc  becauee  of  th.  feet  th.t  it  i.  a  sovereign  nation.  If  you  .doped  Chi.  ldam  I 

think  the  fur  teal  convention  might  go  to  piece..  1  call  th.  .haring  of  th.  fur  ...1.  a  formula  btaed  on  hie  tor  tc  .hurt 
and  not  on  tha  right  of  entry. 

Chri.ty;  Y«a.  It  preimti  thet  the  fur  ae.l.  are  indeed  the  property  of  th.  four  nation,  th.t  are  signatory  to  th. 
agreement.  There  ia  x  preaimed  exclusive  right.  The  fur  seal  division  would  never  have  worked  if  the  pertlee  had  an¬ 
ticipated  other  people  coming  Into  end  participating  In  the  fut  ae.l  fl.h.ry  p«l.glc»ily.  Now  what,  for  simple  would 
happen  lf  the  South  Korean.,  who  h.v«~und«r  th.  current  principle  of  the  freedom  of  the  nett— every  right  of  acceee  to 
ihe  fur  a.al.  on  th.  high  aeaa,  chat,  to  exercls.  thl.  right?  Whet  would  h»pp*n  lf  th.  Peruv'.n.  cho.«  to  exercl.. 
thle  right? 
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Herrington t  If  Korea  can*  In  and  not  a  share  i  am  aura  that  other  countries  would  consider  this  a  source  of  Income  re¬ 
quiring  no  effort  at  all  and  this  Idea  would  spread  like  wild  fire  through  the  world  and  everybody  would  get  a  piece  of 
It  sad  there  woulta't  be  any  places  left  for  anybody, 

Christy:  Exactly. 

Herrington:  Oh,  then  you  concur  this  sharing  under  the  fur  seal  convention  Is  based  more  on  historic  sharing  in  the 
fishery  then  oo  the  right  of  entry? 

Christy!  Art  you  suggesting  that  wa  dlvlJe  up  the  ocean  on  the  basis  of  historic  rights? 

Herrington:  Ho.  I  an  einply  trying  to  make  .'lear  that  the  allusions  to  the  fur  seal  convention  I  believe  have  been 
baoad  on  an  erroneous  interpretation  of  the  principle  underlying  that  settlement. 

Question  (directed  to  Hr.  Christy)!  How  would  you  propose  that  licenses  be  i»eur-d--on  what  basls--if  an  international 
organisation  ware  to  control  tha  entry? 

Christy:  Well,  t  propose  thst  the  basis  for  the  distribution  and  the  privilege  to  operate  be  an  economic  one.  That  la, 
through  an  auction  system!  just  ea  we  auction  rights  to  explore  end  exploit  oil  in  our  continental  shelf  we  should  auction 
off  tha  right  to  fish  and  this  would  product  the  greatest  revenue  that  could  be  gained  from  this  kind  of  an  operation. 
Obviously,  if  this  system  is  Indaed  opsrttsd  it  will  b«  constrained  by  the  sane  kinds  of  constraints  that  operate  in  the 
rest  of  our  free  enterprise  economy  whersby  certain  restrictions  are  employed  to  meet  certain  so-called  needs,  which  pre¬ 
vent  us  from  reaching  the  full  rational  economic  goal.  This  does  not  bother  me  necessarily.  If  it  Is  desirable  to  re¬ 
distribute  income  by  employing  a  labor  force  inefficiently  this  does  not  necessarily  bother  me  if  that  is  what  society 
chooses,  so  long  as  society  is  aware  of  how  much  it  costa  to  do  so.  bur  I  would  hope  that  we  could  begin  it  least  with  a 
rational  economic  scheme  and  than  conatraln  it  as  society  chooses. 

How  tha  second  question  was  with  respect  to  the  eccepteblllty  of  this.  I  think  thle  is  e  long-range  proposi¬ 
tion.  Tha  question  of  acceptability  will  be  raised  when  the  studies  currently  being  undertaken  with  respect  to  the  North 
Atlantic  come  out  and  are  discussed.  Thst  is,  initially  it  may  be  that  the  participating  nations  in  the  North  Atlantic 
fieherlea  would  attempt  to,  and  probably  could,  divide  up  the  pie  through  national  quota  schemes.  At  the  sane  time  this 
may  precipitate  some  kind  of  discussion  from  the  non-partlclpatlng  nations  since  they  would  be  precluded  from  entry  into 
that  fishery. 

McKeman:  I  would  like  to  comment  because  I  see  some  problems  with  the  logic  that  Girls  uses  In  coming  to  his  conclu¬ 
sions.  First,  let  me  say  chat  t  have  reached  no  conclusion  in  my  own  mind  as  to  whether  tills  Ides  Is  a  good  one  or  not. 

I  do  objact  to  tha  way  he  readies  his  conclusion  because  he  spoke  of  three  possibilities  for  some  sort  of  world  order, 

and  l  agree  with  the  gentleman  behind  me  that  it  is  Important  to  find  some  sort  of  world  order.  Fxtending  the  1  ini  is  of 
national  Jurisdiction  la  one  kind.  Chris  rejected  thle;  he  did  not  think  it  was  a  very  viable  solution.  Earlier  In 
these  sessions,  he  said  that  he  did  not  think  that  Russia  would  ever  accept  it  and  1  mentioned  to  ray  legal  friends  here 
that  if  Russia  was  the  only  country  in  the  world  thst  didn't  accept  it  t  ttiink  that  probably  soon  it  would  become  inter¬ 
national  lew  end  they  would  b«  forced  to  accept  it. 

With  respect  to  his  second  point  about  dividing  up  the  resources  in  the  North  Pacific  or  c ther  parts  of  the 
ocean  on  the  basis  of  our  history  of  catch,  ha  used  an  interesting  expression  here  for  discarding  it;  he  didn't  think  It 
"was  In  tha  United  States  Interest."  He  didn't  use  that  same  expression  in  either  the  first  case  of  extended  Jurisdic¬ 
tion  or  the  last  one .  It  seems  to  me  that  this  is  a  very  interesting  statement  and  I  wonder  why  we  don't  first  think 

about  what  is  in  the  long-range  United  States  lnterest--not  short-range,  not  in  tensed! ate- range  but  in  the  long-range 
United  States  interaat— and  from  that  then  couldn't  we  go  forward  and  decide  whether  or  not  extended  Jurisdiction  from  a 
country  situated  as  we  art  with  a  very  great  coastline  with  the  ocean  divided  up  as  he  divided  it,  wouldn't  give  us 
quite  an  advantage  over  moet  countries  of  the  world? 

Ue  also  used  the  term  "acceptability,"  which  I  also  like.  Maybe  thst  wouldn't  be  acceptable,  but  when  the 
gentleman  from  my  right  asked  him  about  whether  he  thought  the  buulneae  of  sharing,  of  putting  the  resourcee  In  the  hands 
of  an  International  reglma  was  acceptable,  at  least  to  sm,  Chrit,  you  gave  s  sort  of  fuzzy  answer.  I  would  be  inclined 
to  think  that  the  chances  of  either  of  the  other  two  being  acceptable  are  much  greater. 

On  the  basis  of  some  historic  division  of  the  catch  or  on  the  bests  of  extended  jurisdiction.  It  Is  probable 
that  the  world,  at  tha  present  time  and  in  the  foreseeable  future,  would  be  auch  more  apt  to  accept  either  extended  Jur¬ 
isdiction  or  some  historic  division  than  they  would  some  international  body  dividing  tha  resources  or  making  than  avail¬ 
able  under  tome  kind  of  e  lease  basis.  Thus,  it  teems  to  me  that  chs  direction  most  dtslrabla  from  the  standpoint  of 
ths  United  States  would  be  first  to  identify  what  la  in  our  own  long-range  Interest,  not  talk  about  criteria  and  not 
jump  so  quickly  to  one  particular  solution.  And  than,  secondly,  attempt  to  work  out  some  legal  regiee  which  would  lead 
ue  toward#  thle  long-range  Interest  of  the  United  States.  We  might  end  up  exactly  where  Chris  predicts,  but  it  is  not 
clear  to  me  yet  from  argumente  here  or  Crutchfield's  arguments  or  any  of  the  argiasents  thst  have  been  put  forth  yet  in 
the  literature  that  I  have  seen,  that  a  good  case  has  been  made  for  any  of  theae  systems  at  the  present  time. 

Christy:  I  didn't  discuss  ths  United  States  Interest  with  respect  to  the  national  lakes  approach  because  X  thought  that 

the  other  arguments  that  have  been  raised  here  against  It  were  quite  obvious,  such  as  ths  fact  that  the  fish  do  not  res¬ 
pect  boundaries  theaeelves,  or  chat  the  division  night  lsed  to  interminable  squabbling,  particularly  over  the  rights  that 
should  go  with  islands  such  as  Harauda  and  the  Bahamas.  1  don't  think,  however ,  that  It  would  be  in  the  United  States 

interest  end  X  can  list  e  few  reasons  why.  One  Is  that  it  would  restrict  the  freedom  of  U.S.  fishing.  Another  is  that 

if  there  is  e  tendency,  as  Vlb  Chapman  has  pointed  out,  for  single  purpose  rights  ultimately  becoming  full  sovereignty 
this  would  be  militarily  a  disadvantage  to  the  United  States  In  that  it  would  restrict  the  Navy's  mobility.  That  is 
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•peculation  to  be  sure.  Then  there  Is  s  third  aspect  of  It  and  that  la  ho*  you  define  national  or  United  States  Inter* 
ests.  Do  we  define  U.S.  Interest*  solely  on  the  basis  of  the  monetary  income  to  the  United  Ststes  or  do  we  take  into 
consideration  the  noa-monetary  aspects  as  well?  Is  there  a  U,S,  Interest  in  achieving  soma  fora  of  public  order  through 
iom  other  aeana  than  moving  out  and  clslalng  a  vaet  eras  of  the  Pacific  Ocean  ea  cure. 

Now  you  mentioned  something  about  acceptability.  1  was  quite  brief  In  my  remarks  because  1  felt  I  was  preaant- 

ing  simply  the  principle  that  had  to  be  considarsd  In  the  question  of  distribution.  With  respect  to  the  practical, 
pragmatic  aspects  of  acceptability,  1  am  not  at  all  sanguine  that  we  can  achieve  theae  principle*  In  their  entirety  but 
t  think  we  ought  to  aet  them  forth  and  then  try  to  work  towards  them  ee  fei  ee  we  cen. 

Jackson;  I  would  like  vary  much  to  live  In  a  fisheries  world  such  as  that  described  by  Dr.  Christy.  Hovavar,  for  a  vari¬ 
ety  of  rasiona  1  rather  expect  that  in  the  next  twenty  years  or  so  we  will  live  In  a  world  much  more  like  the  one  des¬ 
cribed  by  Dr.  Keeshsra.  It  may  be  svsn  acre  chaotic  and  changeable  and  with  many  extensions  of  Jurisdiction. 

When  I  reflect  on  the  prospects  for  a  supra-national  authority  which  would  allocate  or  auction  the  right  to  fish 
I  remember  that  nslther  the  United  Nations  nor  any  of  the  UN  specialised  agencies  could  exercise  sovereignty  or  Infringe 
on  the  sovereignty  of  member  states*  1  think  It  highly  unlikely  that  all,  or  even  a  great  majority,  of  nations  would 
transfer  to  a  supra-national  authority  the  present  and  future  rights  of  access  of  thslr  cltltsns  to  the  sea  fisheries. 

I  don't  think  the  hatards  of  destruction  era  as  grsat  as  they  sometimes  arc  thought  to  be;  within  our  experience 
moit  fish  stocks  recover  rather  wall  during  periods  of  light  or  no  fishing.  Ths  abeoluts  destruction  of  a  stock  for  ell 
time  la  not  a  particular  problem  except  in  a  few  instances,  such  as  stsls  and  whales. 

Christy:  Hr.  Jackson,  I  think  there  is  soma  dsgree  of  misinterpretation  heie.  First,  because  the  present  world  and  the 

continuation  of  the  present  world  we  foresee  la  chaotic,  doesn't  mean  that  I  would  bt  willing  to  accept  chaos  as  a  desir¬ 
able  goal.  Second,  as  to  the  destruction  of  stock*  I  agree  with  your  analysis  of  It,  that  we  are  not  likely  to  destroy 
■tocka  except  possibly  for  a  few  species  such  as  ths  maawals.  But  1  didn't  refer  to  that  possibility  as  bslng  •  reason 
for  establishment  of  an  international  approach  to  the  resolution  of  theae  difficulties.  A  supra-national  authority  may 
bs  an  ultimata  end  eventually  but  1  think  we  can  approach  this  on  a  piece  by  piece  bssi*  perhaps  beginning,  as  Dr.  Kala¬ 
hari  suggested,  with  the  Antarctic  whales,  or  where  there  Is  the  problem  of  congestion  and  a  great  lose  of  economic  rent. 
Now  putting  these  kinds  resources  within  some  sort  of  rsglonal  International  authority,  if  you  will,  doss  not  prevent 

any  nation  from  having  *»ght  of  access.  It  Indeed  maintains  the  right  of  access.  What  It  doss  prevent  Is  the  free 

right  of  access;  tha  p  -BW'-im  right  of  access  which  has  been  ao  destructive, 

I  would  like  at  this  time  to  answer  two  questions  which  have  been  raised.  Ths  first  question  was  why  should 
not  history  be  ths  criterion  for  the  division  of  the  resource!  of  the  ess.  I  suppose  Indeed  it  could  be  but  1  am  not 
lure  that  It  la  to  the  best  Interest  of  the  United  Stater  (to  bt  frank)  or  in  the  best  Interest  of  the  world  cowunlty 
to  make  this  the  principle  for  the  distribution  of  ths  waalth  of  the  sea.  We  have,  I  think,  an  opportunity  to  arrive  at 

some  alternative  system  for  ths  division  and  what  I  mm  suggesting  is  one  that  I  think  would  be  more  acceptable  and  bene¬ 

ficial  over  the  long  run. 

With  respect  to  the  second  question  of  what  country  would  acquire  the  most  licenses,  this  would  depend  primarily 
on  the  country's  efficiency  In  the  operation  of  fishing  vessels— the  cost  of  labor  and  capital  and  the  value  of  the  com¬ 
modity.  The  purchase  of  the  licenses  would  be  made  by  countries  which  have  the  technological  efficiency  to  operate  on 
the  high  seas  and  in  this  rsspect  It  mlghr  well  be  the  United  Ststes  that  could  take  a  strong  hand  and  a  large  share  of  it. 

Kaaensga:  My  view  is  that  If  we  decide  the  allocation  of  resources  on  soma  economic  basis  what  will  the  present  develop¬ 
ing  countilcs  say?  I  think  they  will  raise  soem  political  questions  on  some  licensing  without  suction.  I  think  the  de¬ 
veloping  count ilss  could  not  pay  enough  money  to  gat  the  licenses  by  suction.  From  an  economic  analysis  standpoint  It 
may  be  surplus  or  profits  which  are  gained  by  tne  effective  conduct  of  fisheries,  but  any  country  which  wants  to  acquire 
food  from  ths  saa  wants  to  pay  on  the  basis  of  politics  not  of  economics.  In  an  auction  system  no  economic  principle 
will  be  possible. 

Christy:  What  would  bs  the  elternatlve  though  if  we  did  not  have  this?  That  la,  what  access  would  the  developing  coun¬ 
tries  have  under  ths  present  chaotic  conditions?  Still  a  certain  «tount  of  capital  1*  required  to  participate  in  ths 

fisheries.  On  ths  other  hand,  the  location  of  ths  stock  Is  an  Important  factor  with  rsspect  to  the  efficiency  with  which 

on*  can  operate  and  it  may  be  In  certain  Instances  that  tha  lass-developed  countries  because  of  their  location  may  have 

a  greater  efficiency  it.  operating  and  could  bid  mors  for  a  right  to  the  resources  nearby  than  some  of  the  more  developed 

nations.  They  would  be  purchasing  through  this  bid  tha  exclusive  right  to  operate  that  particular  fishery  and  would 

avoid,  therefore,  congestion.  As  a  matter  of  interest,  sines  Japan  it  a  nation  that  does  practice  a  license- limiting 
scheme,  1  would  like  to  gat  from  Mr.  Kaenaga  soma  indication  of  ths  value  of  these  licenses.  How  much  do  soma  of  the 
companies  pay? 

Ksmsnsga:  1  seam  to  be  against  limited  entry  yet  Japan  haa  had  a  limited  entry  ays  tern  for  many  years.  It  la  quits  use¬ 
ful  for  domestic  guidance  and  administration,  but  I  wonder  if  it  is  useful  as  an  international  technique.  Now  you  may 
ask  why  it  is  appropriate  for  domestic  and  not  for  International  fisheries.  1  think  that  at  the  present  stags  of  world 
politics  each  country  haa  a  responsibility  to  support  Its  own  interests.  A  sound  economy  is  the  responsibility  of  each 
nation. 

In  answer  to  your  question.  In  our  system  the  license  Is  free,  but  it  is  transferable  under  some  conditions. 
Those  people  who  wleh  to  acquire  a  license  by  transfer  usually  pay  an  mount  which  varies  widely  according  to  ths  income 
or  profit  of  ths  respective  fisheries.  1  think  In  the  case  of  the  tuna  License  it  coats  about  200,000  yen  par  one 
tonnage . 

Chrlaty:  It  la  200,000  yen  per  one  ton  of  vessel?  How  much  la  200,000  yen  In  dollars? 

Kamenaga:  About  $300  or  $600. 
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Christy:  It  la  $600  per  too  of  veeiel  and  a  1,000  ton  veaeel  la  $600,000? 

Kamamagai  There  are  no  1,000  ton  boata  In  Japan,  Ihay  are  uauaily  100  tone  or  200  tons.  The  owner  would  pay  $>,000 
in  the  caae  of  a  100  ton  boat. 

Christy:  for  100  ton*  It  would  be  $50,000  for  the  privilege  of  e  aratlng. 

Mm+nagu  That  la  economically  ao.  But  It  la  a  natter  of  business  between  Induetrlea. 

Christy:  But  It  la  a  reflection  of  the  value  of  the  property,  that  la,  the  tuna  property  on  the  high  aaaa. 

Question:  la  that  for  one  year? 

Borneo at the  licensing  la  uauaily  for  five  years  but  it  can  ba  renewed  for  another  five  years  If  there  have  been  no 
violations. 

Christy i  The  question  has  bean  asked  as  to  tha  kind  of  International  authority  that  would  be  developed:  What  require¬ 
ments  this  authority  would  have  end  what  Jurisdiction  It  would  have  end  haw  it  would  be  United  or  controlled  or  how  It 

night  be  taken  advantage  of  to  prevent  Itl  Imitation.  If,  for  example,  you  had  an  international  authority  for  the 
whalee  of  the  Antarctic  It  night  indeed  be  wade  up  of  the  International  Whaling  Commission,  aa  It  now  exists.  And  the 
whaling  commission  with  tha  Increased  authority  that  would  be  required  of  It  would  be  the  one  that  naneges  the  resources 
of  the  Antarctic  whale  and  the  krill  and  would  sea  to  It  that  the  regulations,  In  the  Interests  of  the  whaling  commission 
end  tha  interests  in  tha  development  of  it,  would  Indeed  be  enforced.  In  this  particular  cast  I  don't  think  that  enforce¬ 
ment  would  ba  particularly  difficult.  It  may  be  more  ao  In  other  areas.  We  actually  have  the  problem  of  enforcement  al¬ 

ready,  as  we  heard  from  Dr.  Aglen,  and  l  think  that  enforcement  becomes  generally  easier  when  the  restriction  la  on  the 
amount  of  effort  then  it  la  when  it  it  with  respect  to  the  kin-l  of  net  that  is  used  or  the  closing  of  areas  or  many  of 
the  other  things  that  Dr.  Agltn  pointed  out.  If  you  • imply  have  to  count  the  nuiher  of  vessels  you  cen  do  this  more 

easily  than  by  having  to  iaapact  what  they  ara  catching  end  what  alie. 

Quest  Ion i  la  la  not  possible  thet  a  situation  could  dtvelop  in  which  a  state,  for  reasons  far  in  the  future,  could  by 
abiding  by  the  rules  and  regulations  set  down  by  an  international  organisation  acquire  tome  form  of  control  over  e  spe¬ 
cific  geographic  region,  end  It  then  might  refuse  entry  to  that  are*  of  ships  from  another  state  which  eight  result  in  a 
confrontation  of  the  type  which  you  are  trying  to  avoid? 

Christy:  But  these  ere  rights  solely  for  fishing. 

Question:  That  is  right;  end  they  ere  solely  exercising  these  rights  for  fishing. 

Keoohars:  I  have  no  objection  to  this  kind  of  arrangement  being  made  for  some  particular  type  of  operetion  If  It  could 

be  done,  but  even  there  it  would  be  very  difficult.  If  you  propose  this  kind  of  arrangement  aa  a  worldwide  principle 
to  control  high  sees  fisheries  my  feeling  la  that  It  la  just  absolutely  impoealb  a.  I  can  cite  many  reasons.  To  begin 
with,  in  order  to  make  thla  a  world  order  all  nations  should  vest  their  fishing  rights  in  one  organisation  and  I  don’t 
think  thla  can  be  done.  Even  if  this  was  done,  this  organisation  would  have  trwendoua  administrative  problems.  You 
would  have  to  hire  t«r.a  of  thousand*  of  people  end  the  costa  would  ba  tremendous  and  the  rente  you  collect  from  fleherlee 
would  be  dlaeipeted  in  overheads.  You  would  have  to  go  to  the  member  countries  end  oak  for  additional  donations  for  con¬ 
ducting  administrative  work.  I  would  rather  see  tha  money  dlaeipeted  among  fishermen.  Thirdly,  you  must  reelite  how 
such  effort  la  being  made  by  Individual  governments  to  enlorce  the  laws  and  regulations  thay  now  hava.  It  would  seem 
la feasible  to  have  thle  all  done  by  one  international  organisation  which,  by  the  way,  mutt  be  controlled  by  some  kind  of 
a  governing  council,  which  would  be  e  political  body  and  would  bring  in  ell  sorts  of  political  complications. 

Fourthly,  from  the  point  of  view  of  developing  nations  thla  would  be  s  very  unsatisfactory  arrangement .  One 
of  th*  main  reasons  why  less  developed  countries  are  doing  fairly  well  in  the  field  of  fishing  is,  ee  pointed  out  by  Mr. 
K— enqge.  that  they  cen  capture  the  difference  In  cost  as  extra  profit  and  thus  expand  their  fisheries  rapidly.  In  pro¬ 
posing  thle  kiud  of  property  rights  system  you  would  be  denying  thie  advantage  to  all  of  these  developing  nations.  If 
fishery  development  had  not  token  piece  aa  yet  so  that  you  could  stert  from  the  beginning  It  might  be  ell  right  but  ell 
these  nations  now  rtallie  that  they  can  develop  thalr  fisheries  at  a  fairly  rapid  rata.  Under  these  circumstances,  th* 
propoeed  system  would  be  completely  unacceptable. 

And,  finally,  there  is  no  way  of  preventing  monopoly  of  fishing  rights,  directly  or  indirectly,  by  some 
nation  or  group  of  nations*  bo  than  it  wovld  become  eventually  the  question  of  politics  and  then  somehow  countries  would 
have  to  get  together  and  decide  things  on  a  political  basis.  Now  after  ell  this  trouble  what  would  you  actually  end  up 
with?  It  would  not  be  ao  different  from  what  we  already  have,  because  there  are  varloue  arrangements  developed  in  par¬ 
ticular  situations — in  the  Berth  Atlantic,  in  the  Pacific,  In  tha  North  See,  etc.  As  a  world  order  this  kind  of  thing 
is  to  me  not  worth  considering. 

Christy:  I  think  that  tha  difficulties  you  mention  ere  Indeed  great.  But  the  difficulties  of  continuing  under  the 
current  conditions  ara  also  great.  I  do  not  think  wa  can  avoid  facing  up  to  these  dlf f lcultlea. 

K  as  share:  Yes,  ve  are  proposing  to  face  up  to  these  difficulties  but  in  a  different  way. 

Christy:  What  about  the  system  on  the  North  Atlantic? 

Kasahara:  We  are  dealing  th«r«  with  problems  under  the  existing  conditions  of  tha  region. 
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Christy:  And  if  ths  difficulties  lesd  to  the  destruction  of  the  whales  of  the  Antarctic  this  seems  to  b«.  accepted.  If 
the  conditions  lead  to  s  continued  decline  In  the  catch  per  unit  of  effort  In  the  North  Atlantic,  thla  la  to  be  accepted? 

Kssaharai  The  whale  stock  has  declined  not  because  of  the  system.  Actually  they  eetabliehed  right*  among  the  whiling 
nations  which  were  tram  terrible.  Titer*  ie  nothing  wrong  with  thle;  what  la  wrong  La  that  the  countries  did  not  agree 
to  keep  down  tha  total  hunting  efforts  and  actually  the  recommendat tons  made  by  the  coeonlaalon  have  been  always  too 
liberal . 

Christy:  So  the  rights  were  actually  not  very  meaningful? 

Kaaahare;  Thla  was  not  the  fault  of  tha  ayatee  itself. 

Christy:  Well,  It  was  essential  to  tha  system  that  the  rights  be  eeanlngful,  and  egaln  In  that  casa  they  ware  not. 

Kasahara:  Back  in  1946  we  did  not  have  biological  knowledge  such  aa  w«  have  n<*f. 

Christy:  Let  me  aak  how  you  would  respond  then  to  the  deal  res  of  the  fishermen  of  the  North  Atlantic  to  reetrict  the 
entry  Into  the  North  Atlantic  fisheries.  What  kind  of  system  should  be  developed?  What  kind  of  response  should  be  given 
to  those  fishermen? 

Kasahara:  I  think  this  should  depend  on  the  vlahes  of  the  countries  fishing  there. 

Aglen:  I  wss  going  to  say,  Mr.  Chairman,  1  wonder  if  we  shouldn't  have  the  existing  organisations  have  a  further  try. 

The  first  conservation  measures  to  be  introduced  were  the  simple  ones  of  mesh  regulation,  and  even  they  took  soma  time  to 
Introduce  because  of  the  difficultlaa  of  persuading  fishermen  to  attempt  the  requirements.  We  got  them  launched,  va 
actually  Increased  then  in  several  areas,  and  now  we  are  coming  up  aaalnst  the  next  problea,  that  mesh  regulation  by  It- 
•elf  doesn't  do  the  trick  because  of  tha  increasing  effort,  It  is  pratty  plain  now  to  everybody  that  In  order  to  raatora 
the  stocks  in  some  areas  you  need  to  find  an  arrangement  for  reducing  effort.  It  la  abundantly  clear  that  when  you  do 

that  you  get  biological  gain;  then  you  go  on  to  divide  up  the  effort  or  the  catch  whichever  way  you  do  It  into  national 

quotas  among  different  countries  to  get  an  economic  gain. 

Now  we  have  only  just  come  to  thla  in  the  present  regulatory  projects.  There  are  all  aorta  of  problems  involved, 
and  whether  you  do  this  by  ragulatlng  effort,  or  by  trying  to  have  the  total  catch  divided  Into  national  quotaa,  ia  atlll 
a  matter  of  argument.  I  am  quits  Sura  there  will  be  vary  great  difficultlaa  In  dividing  up  a  total  catch  betwaan  the 
various  countries,  but  1  am  not  sure  that  this  .11  be  any  mors  difficult  than  trying  to  raach  agreement  on  some  new  eya- 
tea  of  vesting  fishing  rights  in  a  supra-national  body.  I  think  this  business  of  dividing  up  a  catch  among  tha  count¬ 
ries  concerned  through  a  commission  will  be  very  difficult,  but  I  don't  think  it  la  Impossible.  It  was  done  with  whaias 
(admittedly  with  only  five  countries)  an*  it  took  four  years  to  do  it. 

What  I  ms  saying  la  we  mustn't  give  up  hope  quite  aa  aaally  as  that.  1  think  although  theta  art  difficulties 
which  are  ao  obvious  to  soma  of  us  at  thla  time,  we  ought  to  maka  It  possible  for  the  groups  that  are  involved  In  these 
regulatory  bodies  to  have  a  stab  at  doing  it  possibly  on  a  trial  basis  for  a  period.  I  mean  It  would  have  to  be  on  a 
trial  basis  In  any  case  because  I  don't  Chink  at  the  present  at a*,*  we  can  go  for  an  ultimately  desirable  stricter  con¬ 
trol  In  some  areas  than  in  other  areas.  But  1  like  to  think  the  advantages  to  ba  derived  from  this,  both  biological  and 
economic,  will  be  such  that  the  nations  concamed  will  be  able  to  rise  above  thalr  own  Immediate  and  national  interests 
and  come  to  some  kind  of  agreement  between  them.  If  they  cen't  do  that  I  see  very  great  difficulties  ahead,  and  even 
greater  difficulty  in  reaching  agreement  on  any  other  basis  until  we  get  some  kind  of  supra-national  body  that  can  come 
with  a  big  stick  and  tell  nations  what  they  are  going  to  do.  Admittedly  there  la  thia  problem  of  new  nations  joining  In; 
you  have  a  limited  catch  divided  up  among  the  bodice  belonging  to  a  regulatory  body,  and  what  happens  whan  a  new  nation 
wants  to  come  in?  My  Impression  la  that  in  the  North  Atlantic  there  has  been  no  holding  back  by  newcomers.  They  have 
stumbled  over  themselves  to  come  into  tha  regulatory  body.  The  other  areas  whara  they  haven't  got  regulations  to  tha 
same  degree,  particularly  where  there  art  developing  nations  concerned,  I  would  have  thought  that  It  Indeed  might  be 
easier  aotsetinea  to  settle  these  questions.  If  you  take  the  concept  of  preferential  rights  where  coastal  elates  may  have 
some  kind  of  preferential  treatment,  I  would  have  thought  that  theae  problems  could  he  solved,  too. 

Christy:  I  agree  with  Dr.  Aglen  wholeheartedly  on  this.  1  think  the  question  la  one  of  what  society  would  want  to 
accept  and  I  think  this  would  dictate  whether  it  should  ba  a  national  quota  mmongat  those  now  participating  or  whether 
some  sort  of  more  open  regime.  Perhaps  we  could  try  It  Initially  on  the  national  quota  baala.  But  I  think  we  have  to 
figure  out  over  the  'ong  run  what  society  wanti,  defining  society  In  term*  of  those  who  are  going  to  have  an  influence  on 
the  decision. 

Aglen:  I  Just  want  to  add  one  thing.  I  think  that  what  we  have  been  talking  about  so  far  is  regulation  on  conservation 
grounds;  I  think  that  that  doesn't  meet  all  tha  situations  that  have  been  mentioned  here  today,  such  aa,  the  question* 
of  the  stocks  off  the  United  States  coast,  but  I  rather  fancy  that  that  la  not  a  purely  conservation  problea*  That  may 
need  to  ba  tackled  on  some  other  baala. 

Christy:  In  terms  of  my  own  view  and  approaches,  tha  major  objaetlvt  of  an  International  regime  la  that  of  an  economic 
one,  that  of  acquiring  some  sort  of  property  right  In  the  ocean  which  can  thereby  be  allocated  efficiently  and  permit 
efficient  development  of  the  ocean's  resources.  Thia  to  me  la  tha  predominant  objective;  the  one  that  wa  should  really 
be  seeking.  The  fact  that  it  does  produce  a  revenue  through  thia  system  is  a  quite  secondary  point,  aa  I  mentioned.  We 
must  try  and  separata  tha  question  of  the  efficient  utilisation  of  tha  resources  from  tha  second  question  of  tha  distri¬ 
bution. 
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QuMt ion t  In  ell  these  discussions  people  hive  been  referring  to  end  reeding  convention*  routing  to  the  coastal  stele* 
efid  their  presumed  right*,  without  Mentioning  or  apparently  conelderlng  either  the  responsibility  that  goes  with  those 
or  with  the  right  or  privileges  of  non-co**t#l  item.  I  think  If  thee*  ere  considered  they  liter  the  discussion.  First 
of  ell,  1  think  the  etttec  which  ere  *o  eager  o  assert  their  rights  over  increasingly  larger  portion*  of  the  ocetn  see 
should  he  prepared  to  aasuma  r esponsblll t Is*  for  such  thing*  ec  the  prevention  of  pollution,  the  sllnlnetlon  of  hetarda  to 
navigation,  professional  piracy,  end  a  variety  of  other  thing*,  none  or  which  have  been  Mentioned.  It  reminds  me  very 
■sch  of  the  discussion  of  state's  right*  In  the  United  States  wtifeh  seldom  bring*  up  the  responsibilities  of  the  states. 
Secondly,  the  landlocked  countries  certainly  have  an  interest  in  chi  products  or  the  results  of  the  exploration  and  devel¬ 
opment  of  the  ocean'*  resources.  If  we  assuse,  and  t  do,  that  the  global  seen*  La  in  fact  the  property  of  everyone, 
everyone  Includes  countries  which  have  no  coastline  and  even  those  which  have  nominal  coastlines,  such  as  Jordan  or  the 
Congo  which  have  only  a  few  alias  of  coastline.  We  here  all  represent  countries  which  have  extensive  coastlines;  moreover 
*11  of  our  countries  have  vnry  sophisticated  technologies  and  large  quantities  of  capital  available  for  Investment,  and  wo 
are  speaking  fron  a  very  slanted  point  oi  view.  w»  must  remember  that  the  total  population  of  the  Western  peoples  con¬ 
stitutes  only  a  very  small  percentage  of  the  world's  population;  and  It  is  very  easy  for  us  to  alt  around  hare  and  discuss 
what  kinda  of  regimes  would  be  appropriate  -u;d  beneficial  for  ua  but  we  do  have  to  consider  that  chare  art  other  people 
whose  vnlcea  may  be  very  email  end  certainly  net  in  proportion  to  their  numbers  and  Importance  in  the  world. 

Harrington:  Thera  has  bean  a  lot  of  dlacuaalon  In  the  last  hour  or  two  regarding  the  workability  of  giving  International 
bodies  responsibility  to  supervise  oceanic  resources,  Such  supervision  Involves  two  things,  one  la  to  collect  the  know¬ 
ledge  required  to  determine  what  regulations  to  enact  and  the  second  la  to  enforce  those  regulations.  Knowing  the  prob¬ 
lem  we  hive  with  our  preaant  International  bodies  supervising  high  sees  fisheries  these  two  requirements  still  appear  to 
be  the  most  important  problems  ahead.  From  Hr.  Christy's  later  remarks  it  seems  to  me  that  if  the  proper  change  Is  nade 
in  our  present  international  fisheries  regulatory  agencies,  giving  thsm  the  authority  they  need  to  be  effective,  they 
would  to  a  considerable  sxttnt  meet  the  proposal  that  he  has  made.  Then  aa  we  stand  In  the  world  at  present  our  most 
practical  approach  would  be  to  seek  to  get  these  changes  In  our  present  international  bodies  dealing  with  fisheries.  If 
thla  could  be  carried  out  rapidly  enough  it  would  meet  the  problem.  If  it  U  not  carried  out  rapidly  enough  I  think 
there  will  be  a  continuation  of  the  extension  of  unilateral  jurisdiction  which  would  also  resolve  the  problem  to  some  ex¬ 
tent,  Haw  If  it  were  decided  to  ignore  the  views  and  theorise  of  practically  all  the  International  fisheries  people  1 
know  of  and  turn  over  some  ocean  resources  to  a  new  body  1  would  suggest  that  probably  Antarctx;  whaling  Is  the  best  one 
to  try  for  two  reasons,  one, the  new  body  couldn't  do  a  much  worse  Job  than  the  one  done  already  and,  second,  try  out  this 
new  method  of  handling  the  problem  on  a  Halted  acala  before  extending  it  to  other  resources,  To  restore  the  blue  whale 
will  take  about  fifty  years  and  this  ought  to  give  time  to  work  o”ir  and  improve  the  present  method. 
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RELATED  TO 

ESTABLISHMENT  OF  CALIFORNIA  COASTAL  AND  OFFSHORE  BOUNDARIES 

"CHAPTER  II" 

F.  J.  Hortig 
Executive  Officer 

Seat*  of  California  -  Stata  Lands  Co— lesion 
Stata  Lands  Division 

A  raport  antltlad  "Jurisdictional,  Administrative,  and  Technical  Problems  Ralatad  to  the  Katablleh— nt  of 
California  Coaatal  and  Offahora  Bovmderlea »"  vaa  preaenttd  at  the  June,  1966,  Conference  of  the  Law  of  the  Sea  Inatltuca. 

A  continuing  raport  on  thaae  eat  ten  la  of  significance  to  tha  confarance  because  the  boundary  of  the  territorial  ieaa  le 
the  moat  landward  boundary  of  the  miter  continental  shelf.  This  line  divides  Jurisdictions  over  all  offshore  operation!, 
which  aruat  ba  con  due  tad  under  widely  dlffarant  statutory  authorities, 

Tha  currant  report  ("Chapter  11")  can  be  auaasarlred  by  stating  thr  none  of  the  seven  general  problem  araaa  re¬ 
ported  In  1966  haa  bean  raaolved  with  any  degtee  of  finality,  even  as  to  any  one  of  their  matrons  component!;  and,  more 
aggravating ,  additional  components  which  rtquir#  resolution  hava  baan  identified. 

On  tha  positive  aide  there  la  now  a  pragmatic  Interim  solution  to  the  problem  of  jurisdictional  claasif ication 
of  the  r«AXiornla  Intre-atate  air  carrier  with  sir  routes  more  than  three  miles  offshore  the  mainland.  Immediately  pre¬ 
ceding  die  trial  date  on  the  question  of  federal  Jurisdiction  because  the  air  routes  leave  and  re-enter  the  state  and  the 
United  States,  the  Civil  Aeronautics  board  issued  a  waiver  declining  to  enforce  Jurisdiction  on  the  airline  aa  an  inter¬ 
state  carrier. 

In  .%  review  by  the  U.S.  Coast  4  Geodetic  Survey  of  the  existing  technological  inability  to  demarcate  offshore 
boundaries  with  precision,  tha  Survey  reported  in  March,  196?  as  followa ,  In  pert: 

"The  more  one  studies  the  subject  of  the  boundaries  in  the  tea,  the  more  one  Is  im¬ 
pressed  with  the  number  of  technical  questions  that  arias  and  tha  extent  of  judgment  re¬ 
quired.  This  la  not  «  criticism  of  the  Submerged  Lands  Act  and  the  Convention.  The  moat 
they  can  do  ie  to  provide  the  principles  for  the  delimitation  of  aea  boundaries;  they  can¬ 
not  provide  the  answer  to  every  technical  problem  which  will  arise  in  laying  out  sea 
boundaries  in  tha  presence  of  an  almost  Infinite  variety  of  physical  features.  TYila  will 
require  agreement  end  cooperation  between  the  State  and  Federal  Government  and  probably 
some  litigation." 

An  existent  example  requiring  study,  cooperation,  and  agreement  Is  depicted  in  Figure  1.  In  tha  immediate 
vicinity  of  Point  Conception  and  Government  Point,  Santa  Barbara  County,  California,  there  art  several  apparent  "rocks 
awash" — with  little  agreement  between  available  mapa  and  charts  ax  to  their  exact  positions  or  c  Tract  designations . 

These  "rocks  ^aeh"  constitute  "low-tide  elevations"  as  defined  in  Article  11  of  the  Convention^  and  constitute  points  on 
the  coaatal  baseline  to  be  "merked  on  lerge-scele  cherts  officially  recognised  by  the  coastal  Sti'.t"  as  specif lad  in 
Article  2  of  tha  Convention.  The  Figure  1  map  shows  that  theta  are  at  least  three  different  ■«’ its  of  exlatant  official 
depletions  of  the  locations  of  "rocks  sum  "  in  the  erea  under  discussion. 

And  now~~the  $64  million  question:  What  structures  or  elements  are  contained  within  the  outermost  permanent 
harbor  works  that  form  an  Integral  pert  of  the  harbor  system  within  the  meaning  of  Article  8  of  the  Convention?  A  spec¬ 
ific  problem  hea  Arisen  at  Carplnterla  (again  in  Santa  Barbara  County,  California)  by  reason  of  a  pier  neceaoary  end 
utilised  continuously  for  loading  and  unlaodlng  personnel,  machinery,  equipment,  and  supplies  for  operation  of  petroleum 
develop— nt  platforms  almost  three  miles  offshor*.  Tha  pltr  and  these  platforms  are  located  on  oil  and  gas  leasee  Issued 
by  the  State  of  California  (Figure  2).  The  question  as  to  whether  the  pier  qualifies  as  a  "harbor  works,"  and  therefore 
aa  a  point  on  the  coaatal  busline,  came  into  issue  with  the  decision  of  the  federal  govern— nt  to  lease  tha  outer  con¬ 
tinental  abelf  area  adjoining  tha  state  submerged  lands.  Because  the  dividing  line  between  federal  and  state  jurisdic¬ 
tion  was,  and  la,  unresolved,  tha  federal  lease  offer5  provided: 

"Aa  stated  on  the  official  leasing  map,  the  3-mile  limit  shown  thartcr.  la  approximate  only 
and  do—  not  necessarily  delineate  such  a  line  in  its  true  horicontal  position.  In  the  event  of 
a  conflict  between  the  official  leasing  map  and  the  written  description,  the  written  description 
shall  prevail." 


*  Establishing  Tidal  Datum  Llnea  for  Sea  Boundaries,  Paper  67-212,  p.  17. 

*  Convention  on  the  Territorial  Sea  and  the  Contiguous  Zone. 

3  Federal  Rag la  ter,  Vol.  31,  No.  220,  11/11/66,  p.  14535. 
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The  written  description  specified: 

"Tract  No.  Cal.  293:  ell  those  portions  of  Blocks  52N  63H  and  the  Nl/2  of  Block 

5 IN  lying  seaward  of  a  Hoe  3  geographical  si  lee  distant  f toe  the  coastline  of 

California  (as  said  cosat  line  is  defined  in  the  Smbnerged  Lands  Act  of  1953)  containing 

1995.48  acres  acre  or  lees."  (Underscoring  added.) 

The  area  of  1,995  acres  Includes  31  acres  (cross-hatched  on  Figure  2).  Thle  cross-hatched  area  is  California 
submerged  lands  if  chs  cosstllns  Includes  tht  pier  as  s  point  on  the  baseline.  The  value  of  thle  smell  parcel  may  be 
Inferred  from  the  cash  bonus  paid  to  the  United  Statea  by  tha  highaat  bidder  for  the  everd  of  a  leaae  ©c  1,995  acres — 
521,189,000,  or  H0>18t50  per  acre~-»s  United  Statee  record. 

A  second  question  on  baseline  establishment  relative  to  "harbor  worka"  has  arisen  In  Texas — but  with  all  of 
the  usual  potential  for  setting  legal  precedents  applicable  to  all  coastal  atates.  In  thle  instance  Texas  proposed  to 
offer  an  offshore  oil  and  gas  lease  based  on  locating  tha  state  seaward  boundary  by  measurement  from  s  bast  point  at  tha 
seaward  end  of  jetties  at  the  entrance  to  Galveston  Harbor.  The  federal  government  sought  a  "notion  for  Injunctive  Re¬ 
lief  end  Supplemental  Decree  as  to  the  Stare  of  Texas"  on  tha  principal  contentions : 

1.  The  1965  decision  in  U.S,  v.  California,  defining  the  coastline  in  tersa  of  the  Ceneva 
Convention,  Is  inapplicable  to  Texas  became  that  state's  offshore  boundaries  ere  de¬ 
fined  historically  and  not  in  accordanca  with  tha  rules  of  international  law, 

2.  The  structures  in  question  are  removed  from  an  actual  harbor  and,  therefore,  do  not  con¬ 
stitute  harbor  works  within  the  weening  of  the  Convention  (seeming  that  It  is  applicable), 

3.  The  U.S.  State  Department  has  taken  the  position  that  it  will  not  recognlte  piers  end 
jetties  extending  more  than  one  slle  into  the  ocean. 

No  restraining  order  was  granted  became  of  agreement  by  Texas  to  withhold  the  lease  offer  pending  judicial  determination 
of  the  issues.  These  leeuea  will  be  heard  by  the  U.S.  Supreme  Court  aesmedly  during  fall  Tarn  this  year. 

Another  probles  area  waa  reportad  Isa c  year  as  a  question:  "If  tha  coastline  includes  a  breakwater  as  part 
of  tha  'outermost  permanent  harbor  worka what  le  tha  natura  of  the  tranaltlon  from  the  seaward  end  of  tha  breakwater 
coastline  to  the  mainland  cosstllns?"  This  question  le  under  active  consideration  because  It  is  no  longer  academic.  The 
design  of  development  programs  for  s  segment  of  the  stats' a  submerged  lands  is  now  dependent  upon  the  precise  establish- 
sent  of  the  Unite  of  the  Port  of  San  Pedro.  Unfortunately  (or  fortunately),  the  Supplemental  Decree  in  U.S.  v.  Calif¬ 
ornia4  in  January,  1966.  stated  directly: 

"...the  limits  of  the  port,  east  of  the  eastern  end  of  the  breakwater,  are  npt  determined 
by  this  decree." 


4  382  U.S.  448. 
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A  DEVELOPING  POLICY  FOft  INTERNATIONAL  FISHERIES 

Hon.  Donald  L.  KcXernan 
Special  Assistant 
for 

Fla her lea  and  Wildlife 
to  cha  Secretary 

A  policy  dealing  with  International  flaharlaa  development  and  conflict  cannot  be  viewed  In  laolatloo  from 
the  broad  foreign  policy  Intereata  of  the  United  Statea.  Yet,  while  declalona  on  International  flehery  questions  have 
been  mads  contrary  to  the  Intereata  of  U.5.  flaharlaa  from  tin*  to  time,  it  haa  more  often  been  true  that  tha  policy  of 
the  United  Statea  In  staking  resolutions  to  fishery  disputes  between  our  fishermen  and  the  fishermen  of  other  cotm  tries 
haa  been  designed  to  protect  to  the  maxlntm,  by  peaceful  means  of  course,  the  Interests  of  United  Statea  fisherman. 

It  seems  ustful  at  this  time  of  great  national  Interest  In  the  expanding  use  of  the  resources  of  the  ocean 
to  review  the  vey  In  which  this  government  haa  approached  discussions  In  the  International  fishery  field  In  recent  years, 
first  with  a  vlsw  to  examining  the  effect  of  this  approach  on  United  Statea  fisheries  and  aacond  to  ascertain  whether  or 
not  there  has  boon  a  consistent  development  of  policy  in  dealing  with  these  problems. 

This  examination  la  not  Intended  as  a  declaration  of  existing  U.S.  fishery  policy,  nor  is  It  llkaly  that  the 
thoughts  expressed  hare  by  the  author  will  stand  for  long  In  the  light  of  the  rapidly  changing  condition  of  national  and 
international  fishery  affairs. 

Before  looking  at  the  result  of  recant  International  fisheries  negotiations.  It  would  seam  appropriate  to 
ststr  our  national  goals.  That  is,  to  ascertain  whether  or  not  we  have  been  consistent  In  dealing  with  our  International 
fishery  problems,  we  should  state  clearly  whet  objective  we  have  in  mind.  I  would  think  that  few  would  argue  that  one 
way  to  express  our  national  goal  with  respect  to  living  resources  of  tha  sea  is  that  vs  want  our  psople  now  and  in  the 
future  to  have  the  maxlmtmi  opportunity  to  use  the  rceourcea  of  the  aces.  A  secondary  objective  might  well  be  stated  as 
wanting  to  ensure  ths  maxima  uss  of  tha  living  rssources  of  tha  sea  for  the  lasting  benefit  of  mankind. 

It  doss  seem  entirely  reasonable  that  ths  United  States  government  look  at  ths  use  of  world  fishery  resources 
in  terms  of  the  benefits  to  the  United  States  from  both  a  long  and  short  term  view.  Furthermore*  it  seems  logical  to  ex- 
pset  that  In  all  likelihood  other  nations  are  looking  at  the  use  of  the  sea's  resources  in  much  the  same  way;  chat  is, 
they  would  Ilka  to  use  the  resources  of  the  ocean  to  the  maxln\a  for  the  benefit  of  their  people;  end  we  cannot  fault  that 
view. 

It  la  in  seeking  to  achieve  these  goals  by  large  masters  of  nations  on  a  world  ocean  that  still  remains  for 
the  moat  part  open  to  all,  that  International  conflicts  arise  between  fishermen  of  nations  end  between  their  governments. 

These  conflicts  can  quite  often  but  not  always  be  expressed  In  some  general  form.  The  moat  comon  kind  of 
conflict  arises  from  competition  on  the  fishing  grounds  between  competing  fishermen  of  one  or  more  nations  for  ths  avail¬ 
able  harvest  from  a  common  stock  of  fish  with  the  consequent  threat  of  over-f lshlng  and  possible  depletion  of  the  fishery 
resource. 

Other  conflict*  arise  from  the  physical  Interference  on  the  fishing  grounds  between  vessels  and  between  cost- 
pet  ing  forms  of  fishing  gsar  with  the  consequent  loss  of  gear  or  equipment.  Often  the  efficiency  of  one  or  both  parties 
U  adversely  affected  by  the  physical  presence  of  the  other.  Still  another  type  of  conflict  occurs  whan  vessels  of  ona 
country  begin  catching  fish  front  a  acock  that  haa  long  been  harvested  by  fishermen  of  snothsr  country.  In  this  cess  tbs 
traditional  fishery  is  adversely  affected  economically,  causing  complaints  from  the  fishermen  who  have  traditionally 
fished  ths  stock.  In  the  last  and  perhaps  the  moat  common  kind  of  conflict,  the  mere  presence  of  foreign  fishing  vessels 
off  ths  coast  of  a  coastal  state  raises  cha  specter  in  the  minds  of  local  ftahsrmen  of  the  loss  of  their  traditional  fish¬ 
eries  to  foreign  fishermen.  While  the  tangible  evidence  of  actual  loss  la  often  absent,  nevertheless  this  type  of  situ¬ 
ation  has  caused  serious  difficulties,  as  witnessed  In  the  long-continuing  dispute  between  the  United  States  and  the  CEF 
countries — Chile,  Ecuador  and  Peru — ovar  tha  jurisdiction  of  waters  off  the  coasts  of  these  countries.  In  this  case,  al¬ 
though  the  motivation#  are  complex  and  do  not  entirely  rest  on  the  fishery  Issue,  these  countries  for  the  most  part  catch 
little  yellowfln  tuna,  ths  species  moat  sought  by  United  States  vessels,  yet  the  presence  of  foreign  vmseels  off  their 
coasts  causes  ssvsre  public  criticism. 

Let  us  examine  more  specifically  ths  kinds  of  internet lonel  fisheries  disputes  that  cha  United  Statea  has  be¬ 
come  Involved  in  and  see  how  they  fit  Into  a  general  pattern,  If  in  fact  they  do. 

The  fisheries  of  the  United  States  are  and  have  basn  mostly  coastal  flsherlaa.  Tha  ylald  from  off  our  coaata 
and  In  estuarine  waters  at  the  present  time  amounts  to  between  80  and  90  percent  of  the  total  landed  value  of  the  United 
Stetea  catch.  Yat  two  of  our  most  valuable  flsherlaa,  shrimp  and  tuna,  are  to  a  very  significant  degree  dependant  upon 
resources  found  on  ths  high  seas  off  ths  coasts  of  neighboring  countries.  Thus,  our  ocean  fishery  conflicts  Involve  ue  on 
one  hand  as  coastal  fishermen,  defending  our  traditional  flaharlaa  off  our  own  coast,  and  on  the  other  hand  a  high  saaa 
fishermen  defending  our  right  to  fish  freely  on  the  high  eeaa. 

It  might  appear  that  tha  dichotomy  of  position  of  U.S.  fisheries  la  impossible  to  reconcile.  At  tha  uame 
tlae,  tha  criticism  haa  been  heard  that  tha  United  Statas  solutions  to  complex  International  fishery  disputes  ere  solely 
based  on  pragmatism  and  that  ths  solutions  have  bean  temporary  in  nature  without  any  consistent  basic  In  principle. 

It  is  obvious  from  ths  record  that  the  United  Stetea,  In  trying  to  follow  a  policy  leading  to  the  goals  men¬ 
tioned  earlier  In  this  paper,  has  surely  mede  mistakes,  yet,  there  le  e  consistency  to  our  policy  In  International  fish¬ 
eries  affairs  that  leads  back  many  years.  (It  la  not  a  colncldsncs  that  the  two  men  who  have  to  a  consldarsbls  degree 
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shaped  this  policy  within  our  government  haws  boon  active  participant*  of  both  of  these  Lew  of  the  Sea  conferences.  Of 
course  t  speak  of  Dr.  kf.  M.  Chapman  end  William  C.  Herrington.) 

Ae  M«y  participants  In  this  conference  have  Mentioned,  the  United  States  Is  a  member  of  several  conservation 
eras  ties  o«  fisheries.  If  you  chooee  to  call  the  Fui  Seel  Tresty  and  the  International  Whaling  Conventions  fisheries 
treaties,  then  we  are  member*  of  eight  active  international  fishery  conservation  conventions.  The  purpose  of  these  has 
been  to  raaolve  conservation  Issues  that  have  arisen  when  two  or  store  nations,  including  our  own,  have  been  heavily  fish¬ 
ing  or  hunting  ca— i nn  stocks  of  fish  or  marine  mammals,  and  ee  a  result  there  has  been  danger  of  over-flshlng  end  deplet¬ 
ion  of  th«  stocks,  to  aoec  cases  such  ae  the  fur  seals,  halibut  end  Fraser  River  sockeve,  severe  depletion  had  occurred 
before  tha  Commissions  vers  formsd.  In  other  cases,  such  ss  the  Northwest  Atlantic  Fisheries  Convention,  Intsr-Amer lean 
Tropical  Tuna  Commission,  and  tha  Intsmatlonal  North  Pacific  Fishtrles  Commission,  thers  was  danger  of  over-fishing  which 
led  the  United  States  In  consort  with  some  other  fishing  nations  to  eaak  e  solution  through  the  formation  of  a  conserva¬ 
tion  convention. 

At  this  point  it  is  wall  to  recognise  that  sosm  economists  have  been  crittcal  of  the  purely  conservation  ob¬ 
jectives  of  thaae  fishery  conventions .  One  must  agree  that  it  would  be  desirable  to  maximise  the  economic  output  from 
thase  fisheries;  however,  the  bilateral  and  multilateral  fishery  conservation  conventions  collectively  have  been  quite 
successful  la  maintaining  viable  U.S.  fisheries  and  I  for  one  would  be  reluctant  to  aat  them  aside  In  favor  of  another 
system  of  international  control  that  at  the  present  has  not  been  accepted  even  for  strictly  domestic  fisheries  of  the 

United  Statee.  That  la  not  to  eey  that  the  present  systems  are  perfect  or  even  satisfactory  for  ?he  future,  but  It  Is  to 

say  that  they  have  in  a  number  of  respect#  resolved  the  problems  for  which  they  were  designed. 

In  several  Instincts,  through  joint  research  ef forte--lncludIng  of  course  Independent  research  by  some  of  the 

com las  ions --the  work  of  these  commissions  has  resulted  In  a  larger  total  average  yield  end  in  addition,  the  preservation 
of  the  resources  hee  been  assured.  Several  of  thase  commissions  haw  resolved,  for  the  short  and  medium  range  span  of 
time  at  laaat,  difficult  economic  and  political  problems  between  countries. 

For  example,  the  Pacific  halibut  catch  had  declined  from  shout  60  million  pounds  in  the  early  pert  of  the 
century  to  only  64  million  pounds  before  regulation  began  thirty-seven  years  ago.  Scientific  management  of  this  fishery 
by  the  International  Pacific  Halibut  Collision  has  rebuilt  the  stocks  to  the  extent  that  they  have  produced  on  tho  aver¬ 
age  about  68  million  pouods  annually  during  the  past  six  years.  One  could  also  cite  the  Inter-American  Tropical  Tuns  or 
the  International  Pacific  Salmon  Fisheries  Cosm l salons  as  examples  of  highly  successful  conservation  commissions  that  ere 
accomplishing  their  objectives  year  after  year. 

Some  commissions  have  accomplished  much  less;  the  Whaling  Commission  was  faced  with  a  wholly  unexpected  prob¬ 
lem  quits  outside  ire  terms  of  reference.  In  this  case  It  was  not  enough  to  establish  that  depletion  had  occurred;  it  was 
necessary  than  to  allocate  among  several  nations,  with  very  large  monetary  investments  In  whaling,  the  very  smell  allow¬ 
able  catch.  The  Cosmieilon  had  no  gi«at  trouble  deciding  that  something  needed  to  be  done  to  conserve  the  Antarctic  whal¬ 
ing  stock;  they  also  wars  able  to  put  quite  p.eclac  quantitative  limits  on  the  allowable  catch.  Yet  the  allocation  of 
this  catch  among  those  countries  that  had  traditionally  fished  the  resource  for  a  long  time  and  other  countries  that  had 
only  rscently  entermd  the  fishery  was  a  problem  of  a  different  order  of  magnitude.  It  has  only  been  partially  solved  to 
date. 


By  confining  ourselves  primarily  to  conservation  problems,  by  omitting  the  more  difficult  economic  problems, 
we  have  been  relatively  successful  over  the  pest  twenty  year#  alnca  the  war  In  minimising  the  effects  of  rapidly  expand¬ 
ing  fleets  of  fishing  vessels  of  foreign  origin  fishing  In  areas  end  on  species  that  had  traditionally  been  fished  exclu- 
sivmly  by  United  Statee  or  United  States  and  Canadian  fishermen.  The  success  or  failure  aa  the  case  may  be  of  U.S. 
fisheries  during  the  period  have  not  been  greatly  Influenced  by  foreign  competition  for  the  resources.  However,  in  the 
past  five  years,  the  increase  In  these  foreign  fleets  off  our  coast  has  brought  Into  eharp  focus  the  potential  danger  of 
serious  conflicts  between  tha  distent  water  and  coastal  fisherman. 

Tha§a  new  problems  posed  by  tha  rapid  increase  In  forslgn  vessels  fishing  off  our  coasts  are  In  their  bare 
essentials  economic  in  nature  and  thsy  involve  who  gets  the  fish  and  in  tome  cases  who  getn  the  fishing  grounds.  The 
conservation  conventions  hew  la  affect  were  not  designed  to  resolve  these  new  questions,  end  It  le  now  quite  Imperative 
that  we  find  new  methods  of  resolving  these  new  kinds  of  disputes. 

But  partlclpetlon  In  coneervetlon  conventions  has  not  been  the  only  course  of  sctlon  taken  by  the  United 
Statee  during  the  past  twenty  years.  As  these  new  problems  appeared  on  the  horison  those  in  this  country  who  were  think¬ 
ing  about  the  deficiencies  In  existing  regimes  of  the  see  began  to  cast  about  for  alternative  solutions.  The  1958  end 
1960  Law  of  the  Sea  Conference#  ware  to  tome  extent  the  result  of  such  attempts.  In  addition  the  United  States  has 
helped  to  strengthen,  along  with  other  North  Atlantic  nations  such  as  the  United  Kingdom  end  Canada,  the  fisheries  group 
within  FAO.  Haay  of  the  people  In  fisheries — both  within  government  end  without — felt  Chet  increased  knowledge  of  the 
ocean.  Including  Increased  International  cooperation  in  ocean  research,  would  not  only  help  Increase  the  probability  cf 
achieving  our  national  goals  but  would  provide  as  veil  a  background  of  scientific  Information  for  resolution  of  contro¬ 
versies  in  International  fishery  affaire.  As  a  result,  domestically  tha  National  Academy  of  Science  and  the  Interagency 
Comsittees  on  Oceanography  both  began  to  promts  ocean  research  and  Internationally  the  In  car governmental  Oceanographic 
Commission  was  formed  after  much  struggle  within  UNESCO. 

These  efforts  have  not  been  uniformly  aucceaaful,  but  they  have  served  chair  purpose  well  and  have  improved 
our  capability  of  solving,  on  tha  bases  of  improved  knowledge  of  fisheries  and  the  ocean,  serious  conflicts  that  have 
arisen  in  recent  years.  In  other  words,  they  have  increased  the  number  of  acceptable  alternatives  to  eny  given  problem. 

Thus,  In  summing  up  our  policy  of  the  pest  two  decedee,  we  hat  .  *ried  through  bllaterel  end  multilateral 
fishery  convent l.  %e  to  set  up  arrangements  which  would  ensure  the  co,)»er .at Ion  of  resources  of  moat  concern  to  us,  and  ar 
tha  aeme  time  wa  have  sought  to  build  through  the  United  Net  Ion's  Law  of  the  Sea  Conferences  end  through  internet lonal 
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bodies  such  as  PAO,  UNI SCO,  end  most  recently  again  the  United  Nations,  device*  thet  eight  acre  effectively  deal  with  the 
complex  prod leu*  of  the  future. 

Moat  of  these  effort*  have  been  helpful,  but  such  sore  need*  to  be  doe*  if  we  ere  to  keep  pace  with  the  rapidly 
Increasing  use  of  ocean  resources  by  all  of  mankind. 

Successful  or  unsuccessful  as  you  esy  think  ths  a f forts  have  been  thus  far,  thera  are  tom*  new  dimensions  that 
c*nnot--la  ey  view — be  resolved  by  present  International  rules  or  practices.  I  have  Motioned  before  In  this  discussion 
thit  1  consider  these  problame  essentially  economic  In  nature  although  they  manifest  theme elves  in  many  ways.  Thsy  arise 
In  some  Instances  because  of  the  difference  in  the  technological  level  of  the  fishing  equipment  of  high  seas  fishing 
nations;  lo  othsr  cases  the  eheer  numbers  of  new  fishing  units  sppssrlng  on  rsstrlcted  fishing  grounds  near  the  coastal 
state  cams  sxcssslve  competition  between  the  fishermen  with  a  concomitant  reduction  In  the  catch  and  income  of  special 
sarlouanen  to  the  coastal  flahermaa  who  cannot  move  readily  to  new  fishing  grounds. 

These  problems  have  arisen  cm  both  coasts  of  the  United  States  and  have  caused  great  distress  among  United 
States  coeetel  fishermen.  They  brought  about  an  agonising  reappraisal  of  this  country's  long-standing  thrae-mll*  fishery 
Halt  and  resulted  lo  an  extension  of  thet  limit  to  twelve  miles  only  last  year.  It  has  been  alleged  that  our  fishermen 
fishing  off  th#  coasts  of  several  other  countries  have  caused  similar  problems. 

Thus,  we  must  concern  ourselves  in  the  future  with  this  problem.  Our  coestel  fishermen  seek  iw  protection 
from  whet  they  consider  unfair  and  invar  ran  ted  competition  for  e  limited  catch  and  fishing  apace;  a  twelve-mile  fishery 
limit  is  not  adequate  to  ensure  either  to  them. 

Our  long-range  fishermen  wish  to  maintain  the  greeteet  possible  fishing  area  everywhere  on  the  octan  and  they 
cannot  economically  oparata  with  vast  areas  of  cha  ocean  cloaad  to  thalr  fret  movement.  On  the  other  head,  the  long-range 
fisherman  of  the  United  State*  have  no  naad  to  competa  so  intensively  for  fish  stocks  found  In  tha  waters  of  tha  high  aeaa 
off  the  coasts  of  foreign  countries— nor  enter  fisheries  off  foreign  coasts  that  ere  already  being  heavily  fished  by 
coastal  fishermen  to  the  degree  that  would  endanger  the  livelihood  of  those  fishermen. 

Nevertheless,  It  Is  ay  view  that  some  additional  assurances  must  be  nlvao  Che  coastal  fisherman  beyond  those 
given  in  the  1958  Convention  on  Fishing  and  Conservation.  They  nuat  be  assured  chat  not  only  will  the  fish  stocks  of  par¬ 
ticular  concern  to  them  bs  conserved  but  that  they  will  have  a  reasonable  opportunity  both  to  participate  in  tha  harvest 
of  those  resources  not  now  used  by  than  and  to  take  their  traditional  share  of  those  stocks  which  thsy  have  fished  In  the 
past. 


Soma  few  coastal  nations  are  attempting  to  protect  their  Interests  In  ths  fishery  resources  off  their  coasts  by 
unilaterally  extending  thalr  fishery  limits  beyond  any  acceptable  limit.  Such  action  in  the  absence  of  any  legal  basis  is 
an  unacceptable  alternative.  Such  isiwerrented  extensions  of  jurisdiction  would  serve  to  set  aside  vast  productive  arses 
of  tha  ocean  and  in  many  esses  would  allow  them  to  11s  fallow  and  unproductive,  thus  preventing  full  development  of  the 
food  resources  of  tha  world  ocean. 

It  is  becoming  popular  to  advocate  turning  over  to  the  United  Nation*  or  some  other  supra-national  body  title 
to  the  resources  of  the  see  with  the  view  that  this  body  could  license  an  appropriate  number  of  vessels  to  harvest  at  op¬ 
timum  efficiency  ths  food  resources  of  the  tee.  It  Is  not  at  all  clear  how  this  nation  can  achiave  its  goals  t»d*r  such 
a  system.  Some  other  objectives  sight  be  accomplished  by  this  move,  but  I  doubt  that  this  nation's  fisheries  would  long 
prosper  under  such  a  system. 

Ths  alternative,  It  seems  to  me ,  is  to  pursue  a  strong  course  of  action  under  th*  four  Law  of  the  Sea  Conven¬ 
tions  that  provide  among  othsr  things  for  freedom  of  fishing  and  for  ths  conservation  of  tha  food  resources  of  the  ocean. 
To  these  current  components  of  our  high  seas  fishing  policy  X  would  add  some  consideration  for  the  special  problems  of  the 
coastal  state — a  cons  Ida  ration  well  within  tha  general  Intent  of  tha  Caneva  Conventions.  With  such  considerations ,  I  be¬ 
lieve  we  could  develop  a  viable  system  capable  of  providing  better  protection  for  the  coastal  fisherman  whils  allowing  c 
reasonable  a  *  ’s  of  tha  important  principle  of  freedom  of  fishing  on  the  high  seas,  thus  protecting  tha  rights  of  our 
distent  watt  trmen. 

It  appsare  to  me  that  such  a  system  will  have  considerable  general  appaal  to  nations  of  the  world. 

All  high  aaaa  fishing  nations  that  1  know  of  have  problems  similar,  mors  or  laaa,  to  oust.  These  nations  also 
arc  intarssted  In  pursuing  their  currant  distant  water  fisheries  without  constant  difficulty  or  haraaemant  by  coastal 
states.  Witness  our  recant  discussions  with  Japan  and  the  U.S.S.k.  Agreement  was  reached  on  tha  basis  of  mutual  give  and 
tske--vlth  major  compromises  on  both  aides,  but  laportant  principles  embodied  in  the  four  1958  Law  of  the  Sea  Conventions 
wars  maintained.  Where  the  coastal  fisheries  of  tha  United  States  had  special  probleae  on  tha  high  aaaa  beyond  tha 
twslve-mlla  contiguous  fishing  sons,  consideration  was  given  to  these  problems  by  tha  high  aaaa  fisheries,  fty  means  of 
these  Important  negotiations,  provisions  ware  made  for  tha  high  sees  fisherman  to  fish  stocks  not  being  utilised  by  U.S. 
fishermen  even  within  the  contiguous  too*  of  the  United  States.  Thus,  v*  ware  consistent  in  providing  the  opportunity  for 
full  use  of  the  ocean's  food  resources  while  resolving  to  a  reasonable  degree  tha  problems  of  the  coastal  fisherman.  I 
believe  we  should  seek  further  agreements  of  this  kind.  Furthermore,  such  arrangements  ought  to  have  broader  application 
world-wide.  For  example,  they  ought  to  be  squally  affective  with  thoae  countries  off  whose  coasts  our  distant  water  fish¬ 
erman  fish. 


It  will  ba  remastered  by  those  who  attended  the  I960  Lav  of  the  Sea  Conference  that  the  proposal  which  came 
within  one  vote  of  receiving  the  tvo-thirila  majority  required  for  adoption  contained  s  very  slallar  idea.  Id  chat  case  a 
coastal  state,  subject  to  certain  conditions,  could  claim  preferential  fishing  rights  In  areas  adjacent  to  lta  contiguous 
fishing  ions. 
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JAPAN'S  RE.ENTRT  INTO  PELAGIC  FISHERIES;  . 
ntON  SURRENDER  TO  THE  NORTH  PACIFIC  FISHERIES  CONVENTION,  19*5-1912* 

Henry  H.  Eeterly 
Associate  Profmaeor 
New  York  City  Community  College 
of  the  City  University  of  New  York 
Brooklyn,  New  York 

The  right  of  access  to  and  exploitation  of  the  raaourcea  of  the  world's  oceans  la  baalc  in  tha  low  of  nations. 
From  tin  to  ties  certain  reatrlctlons  have  bean  accepted  on  this  fresdoa.  Japan,  from  surrender  In  August,  1945,  uitil 
the  coning  Into  force  of  the  peace  treaty  In  April,  1952,  waa  severely  United  In  tha  exercise  of  that  right.  For  nearly 
seven  years  Japanese  high  seas  activities  were  strictly  confined  to  so-called  authorised  fishing  areas,  coo due  tad  accord¬ 
ing  to  regulations  issued  by  the  Sup  rent  Contender  for  the  Allied  Powers,  SCAP  < 

During  the  Oecupst Ion  the  vlewe  of  tha  United  States  as  the  principal  occupying  power  managed  to  prevail.  Tha 
covxicl Is  of  its  government  favored  the  gradual  return  of  J<*patt  to  full  sovereign  participation  ti»  the  acceae  to  and  tha 
utilisation  of  tha  resourcas  of  the  sea  according  to  tha  low  of  nations.  Other  ccupylng  powers,  aepeclally  the  Soviet 
Union,  the  Philippines,  Australia,  and  New  Zealand,  had  contrary  views.  If  thaaa  hod  preveiled,  the  Japanese  would  not 
have  bean  pa  ml  t  tad  the  sane  degree  of  fraedon  In  reentering  important  fishing  areoe  of  the  high  sane  nor  to  engage  in 
Antarctic  whaling. 

Prior  to  World  War  II  tha  Japanese  war#  engaged  in  aquatic  activities  covering  the  world's  oceans  fro*  tha 
Arctic  snd  Antarctic  to  subtropical  waters ,  from  the  Indian  Ocean  to  Argentina.  Immediately  following  tha  cloaa  of  hoe- 
tllltlea,  occupation  authorities  restricted  fishing  to  within  a  twelve-mile  coastal  boundary.  After  several  months  tha 
limits  were  extended  east  to  the  150th  parallel,  south  to  30°  North,  excluding  tha  Bonin*  and  ItyidLyue,  west  to  a  line  bi¬ 
secting  the  Sea  of  Japan,  tha  MecArthvr  Line,  and  no  furthar  north  than  tha  thrte-ella  territorial  waters  around  Hokkaido, 
After  June,  1946,  the  area  was  enlarged  further  east  and  south  into  Pacific  watara  to  more  than  tv  ice  tha  previous  alia. 
Finally,  by  1949,  the  Japanese  were  permitted  to  fish  still  further  east  to  the  international  data  lint,  and,  In  1950, 
south  to  the  equator.  (An  accompanying  map  l'lustratei  tha  successively  extended  areas.)  Whaling  operations  wars  first 
permitted  In  coastal  watara  in  September  and,  by  November,  1945,  In  the  Bonin- Volcano  Islands  araa.  During  tha  summer  of 
1946  the  first  of  a  aerlaa  of  tlx  annual  whaling  expedition!  to  the  Antarctic  was  authorise'4. 

In  order  to  coixiter  silled  governments '  objections  to  expanding  aquatic  activities,  which  were  baaed  on  prm- 
var  antagonisms  occasioned  by  what  waa  considered  tha  ruthless  exploitation  and  contempt  for  the  rights  and  lataroeta  of 
others ,  it  was  necessary  for  SCAP  to  require  adherenca  to  certain  basic  principles.  Each  area  authorisation  directed  the 
Japanese  to  conform  strictly  to  the  provisions  of  all  International  agreements  to  which  the  United  State#  woe  e  party, 
including  those  relating  to  Antarctic  whaling.  Japanese  fishing  activities  were  further  to  conform  to  the  policies  or 
rules  governing  specific  fisheries  announced  by  the  United  Statee  or  other  governments  with  respect  to  coastal  flaherlaa. 
Fishing  near  Unltad  States  territory  or  island  responsibilities,  or  near  areas  under  Allied  Jurisdiction  without  prior 
permission  from  the  coicitry  concerned,  was  not  permitted.  Such  provisions  were  deelgned  not  only  because  of  strategic  end 
political  considerations,  but  also  aa  a  mesne  of  guiding  the  Japanese  toward  a  more  wholesome  respect  .  d  observance  of 
national  and  lntarnstional  conservation  practices , 

This  aspect  of  fisheries  created  a  aerloua  dilemma  for  occupation  authorities,  On  the  one  hand,  Japan  had  to 
flah  in  order  to  be  able  to  contribute  to  her  own  economic  well-being.  On  the  other  hand,  thm  reappearance  of  Japanese 
vessels  and  crews  on  the  high  seam,  sometimes  close  to  cerrltorU'  limlte,  aroused  ell  the  prewar  antipathies,  Jaaloualea 
and  apprehensions .  To  some  the  defeat  of  Japan  waa  an  opportunity  to  eliminate  an  economic  rival  and  to  subdue  a  former 
greet  power.  When  discussing  the  future  of  Japan  In  the  Far  Easts.  Commission,  Hey,  1946,  the  representative  for  the 
U.S.S.R. ,  for  example,  proposed  that  Japan  should  be  permitted  to  d*  /slop  only  such  economic  activity  end  a  standard  of 
living  not  higher  than  that  of  tha  paoplea  of  the  territorlas  in  the  Eastern  and  Southeastern  Asia  formerly  occiqsled  by 
Japan.  Tha  Philippine  sod  Australian  representatives  had  suggested,  apparently  in  all  seriousness,  that  fishing  be 
limited  to  Japan's  coastal  and  Inland  flah  cultura.  In  the  view  of  others,  Occupation  policy  should  encourage  Japanese 
authorities  to  make  tha  utmost  effort  to  maximice  production  of  fishery  products,  aa  well  m  other  asaentials  for  a  viable 
cconoa^r.  Uppermost  In  the  dllewa  over  fisheries,  however,  was  the  worldwide  distrust  of  Japanese  fishermen  created  dur¬ 
ing  the  prewar  period.  One  of  the  fundamental  purposes  of  the  Occupation  was  to  overcome  end  remove  tha  sources  of  this 
distrust. 


Under  the  leadership  of  tha  United  States,  the  opposition  froa  allied  governments  waa  gradually  reduced.  In 
res  pones  to  Allies'  request,  SCAP  maintained  aa  strict  control  aa  feasible  onr  pelagic  flaherlaa,  Tha  Japanese  ware  en¬ 
couraged  lo  collect  atetiatica  and  conduct  reatarch  on  specific  fisheries  with  a  view  toward  establishing  acceptable  con¬ 
servation  practices.  At  tinea,  petitions  for  expanding  tha  fishing  area  were  turned  down  by  SCAP  with  tha  explanation 
that  a  program  of  conservation  had  not  aa  yet  been  aetlefectorily  developed.  The  government  fisheries  bureau  was  elevated 
to  the  ststi*  of  on  agency  of  the  Ministry  °f  Agriculture  end  Foreatiy  In  1948,  comprised  of  administrative,  production, 
and  research  departments. 

The  goal  of  Occupation  authorities  waa  to  return  a  now  and  reformed  Japan  to  full  sovereign  status  by  the  time 
of  the  peace  treaty.  Thereupon,  the  Japanese  would  be  released  from  tha  reatrlctlons  on  pelagic  flaherlaa  which  hod  bean 
loomed  following  surrender.  If  ell  tha  dire  predictions  mads  by  soam  ware  correct,  they  nevertheless  would  revert  to 
their  old  ways  of  destructive  fishing  without  regard  for  conservation  practical  or  lntarnstional  agreement • .  On  tha  othar 
hand,  if  SCAP ' s  policies  wars  successful,  Japan  would  enter  a  new  era  of  international  cooperation. 


•  This  paper  was  not  presantsd  at  the  Conference.  Tht  Executive  Committee  felt  that  because  of  the  pertinence  of  the 
topic  It  should  be  printed  in  the  Proceedings. 
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The  final  opportunity  offered  SCAP  prior  to  the  return  to  full  sovereignty  we*  the  negotiations  over  an  In¬ 
ternational  agreement  for  the  North  Pacific  flaherlea.  if  acceptable  conservation  principles  could  be  included  in  such  a 
convention,  they  could  serve  as  a  gulda  applied  later  by  Japan  in  fishery  discussions  with  other  countries.  A  fishery 
treaty  with  the  United  States  wee  envisaged  aa  the  first  etep,  together  with  support  fro*  that  country  for  Japan* a  access¬ 
ion  to  the  International  Convention  for  the  Regulation  of  Whaling  and  any  other  jppllcable  conventions  on  fisheries, 

Aa  a  result  of  exploratory  conversations  between  SCAT  end  the  Japanese  Ministry  for  Foreign  Affaire  begun  in 
January,  1950,  the  Japanese  stated  that  they  ware: 

'’...determined  that  the  postwar  rehabilitation  of  Japan's  fishery  Industry  shall  begin  by 
first  making  Japanese  operations  conform  strictly  to  intemetlonci  law  and  conventions, 
end  international  usages,  and  also  by  aaaing  to  It  that  they  cooperate  honeetly  in  all 
international  measures  for  the  protection  and  investigation  of  fishery  resources . "1 

The  Foreign  Affaire  Ministry  then  want  on  to  state  three  general  views  which  underlay  its  policy:  (1)  Freedom  of  the 
■eas  regarding  owner* hip  end  exploitation  of  resources  beyond  territorial  waters,  (2)  The  preference  for  a  biological 
end  scientific  approach  to  the  problems  of  eta  resources  rather  then  e  political  one,  (3)  Inti  mat Iona 1  agreements  to 
handle  areas  of  controversy. 

Early  the  following  year,  1951,  Prime  Minister  Toe hi da  addrssiad  a  latter  to  Ambassador  Dullee  while  visit¬ 
ing  Japan,  stating  that  hla  government  was  prepared  to  enter  Into  negotiations  for  an  agreement  on  fisheries,  The  an¬ 
nounced  purpose  was  to  "aatabliah  equitable  arrangements  for  tha  development  and  conservation  of  fisheries  which  ere  ac¬ 
cessible  to  the  nationals  of  Japan  and  auch  other  countries  which  were  concerned."?  The  Prime  Mlnlater  pledged  hie 
government's  voluntary  action  to  protect  fisheries  already  conserved  by  other  nations.  By  the  end  of  the  year  SCAP  auth- 
orlaad  tha  Japanaae  government  to  negotiate  and  conclude  •  fiahlng  agreement. 

In  the  discussion*  which  followed,  the  apartment  of  State  miked  for  SCAP'e  views  on  e  iiet  of  principles  to 
be  embodied  in  the  proposed  flaherlea  convention  with  Japan,  They  werei 

"1.  A  nation  should  not  ba  excluded  from  high  sees  fisheries  In  waters  contiguous  to  lti 
territorial  water* ,  or  from  any  flehery  in  which  it  he*  developed  or  maintained  sub¬ 
stantial  current  or  recent  operations. 

2,  A  nation  may  agree  to  waive  the  exercise  of  lti  fiahlng  rights  in  any  high  tees  flehery 
which  was  characterised  by  ell  of  the  following: 

A.  Harvested  primarily  by  one  or  more  contracting  parties; 

B.  Under  active  study  to  determine  conditions  for  maxima  sustained  productivity; 

L.  Scientifically  shown  unlikely  to  produce  e  sustained  increased  catch  under  more 
intensive  exploitation;  and 

D.  Operating  under  regulations  limiting  or  controlling  fishing  operations  for  con¬ 
servation  purposes."} 

By  stressing  these  principles.  It  wee  hoped  that  proper  Incentive  would  be  provided  for  developing  research  end  conserva¬ 
tion  regulations  for  Japan's  own  offshore  fisheries.  SCAP's  comments  included  the  suggestion  that  it  should  be  made  clear 
that  Japan's  conflnament  to  tha  autnorlsad  fishing  areas  during  the  Occupation  should  not  be  Interpreted  ee  a  renunciation 
of  interest  in  other  areas.  It  should  ba  underar^od  also,  that  Japan  would  not  be  barred  fro*  any  new  fisheries  which 
might  be  developed.  A  convention  baaed  on  these  principles  would  establish  conservation  aa  tha  basis  for  abstention  or 
exclusion  from  a  fishery. 

It  was  in  accord  with  these  guiding  principles  that  tha  Japanese  government  and  fishing  industry  negotiated 
and  eventually  signed  on  Kay  9,  1952,  the  North  Pacific  Flaherlea  Convention  with  the  United  States  end  Canada.  This 
agreement  marked  the  culmination  of  a  program  begun  by  SCAP  during  the  early  day*  of  tha  Occupation  designed  to  achieve 

for  Japan  reentry  in  international  flaherlea  on  the  basis  of  equality.  The  Department  of  State  proclaimed  in  a  press  re¬ 
lease  at  the  time  of  the  signing  that  "Japan  now  bscomas  a  Joint  partner  with  the  United  States  and  Canada  in  cooperative 

measures  to  prtserve  end  perpetuate  the  fish  stocks  of  the  North  Pacific."  This  final  achievement  had  been  one  of  the 

conditions  for  the  ending  of  occupation  controls  over  Japan's  high  sees  fisheries.  Just  two  weeks  earlier,  the  Alllad 
Supreme  Commander  hed  rescinded  ;.ha  final  directive  on  fishing  araae. 


The  North  Pacific  Fisheries  Convention  has  not  been  without  controversy.  It  has  been  referred  to  as  marking 
the  beginning  of  a  new  concept  in  1.  ".emetlonel  law  by  incorporating  aa  one  of  its  mein  features  the  principle  of  absten¬ 
tion.  In  exchange  for  abstaining  from  fishing  certain  species  in  the  North  end  Eastern  Pacific,  Japan  was  assured  of 
American  end  British  support  for  further  development  and  utilisation  of  flehery  resources  in  other  areas.  The  flaherlea 
of  tha  Northeastern  Pacific  could  well  be  left  to  tha  Americans  end  Canadians.  Undoubtedly,  elsewhere  there  would  be 
opportunities  for  the  developtent  of  flehery  resources  under  more  advantageous  conditions. 


SCAP,  Natural  Resources  Section  Files, 


410,  Item  14. 


U.S.  Department  of  State  Bulletin.  Vol.  24  (1951),  p.  351. 
SCAP,  Natural  Reacurcea  Section  Flies,  410,  Item  8. 


& 

Shlgtru  Oda,  International  Control  of  Sea  Resources  (Leyden:  A.  W.  Sythoff,  1963),  p.  70. 
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social  im«r«cn  in  the  law  op  m  ska 

Dents*  1.  Hoor** 

Th*  Lav  School 
Drake  University 
Du  Holnat ,  Ism* 

W*  heave  haard  a  good  deal  ef  discussion  during  theta  past  tour  day*  concerning  the  phyalcal  laterfece  In  the 
octane.  Thla  la  definitional  oceanography  language  uhleh  deecrlhee  ion**  where  nutually  exclusive  anvlronsanta  neat.  In 
eeeklag  to  Irene  prospective  Institutional  errangenentt  in  the  oca  ana,  it  eaana  that  lawyer*  night  uaefully  taka  a  page 
f  ran  act  geographer*  ,  and  focua  on  the  varioue  « octal  l.iterfecae  created  by  conflicting  and  Inconel*  tent — nutually  axelu- 
elvo—clalea  preaanted  hy  different  uaere  rather  that  attaaptlng  to  fit  ocean  problcn*  Into  lend  terae  euch  a*  "sover¬ 
eignty,"  "property,"  end  "Jurledlctlon. "  for  while  thaae  art  tarn*  or  art  which  fell  falllerly  on  the  ear  of  any  lawyer, 
they  provide  only  an  lllualoe  of  certainty;  and  continued  Indulgence  in  riualont  nay  ear**  to  inhibit  rather  then  pronote 
rational  utilitarian  laatltutlonal  growth  for  two  prlnary  reaaona. 

First,  thee*  coocepte  developed  aa  a  consequence  of  a  feudal  eoclaty  end  the  aocletel  lnterectloo  with  res- 
pact  to  two  dlaeaa ieoal  lad  naeaet  whoee  phyelcal  charactertattca  were  understood  and  well  defined,  they  lnply  certain 
precleely  ae  cartel neb  la  ehared  eepectetlone  on  the  part  of  thote  advancing  euch  clelne.  To  inport  thtee  coocepte  Into  the 
thrae-diiaena local  world  of  the  ocaene  where  the  aocletel  Interaction  le  halt  cherectarited  by  conatantly  ehlftlng  clelne 
end  raeponan* .  aa  tadtnelogy  akpaade  and  aaiertlona  of  right  prollferata,  will  raault,  parhape  inevitably,  to  obacurlng 
alcarnatlwo  concept!  which  night  be  lnrinttely  nora  appropriate. 

Moreover,  term  of  art  euch  aa  those  carry  In  their  wake  specific  end  often  singularly  loappoelte  legal  eon- 
sequences  which  have  no  relevancy  to  tho  coclal  ordering  process  In  the  ocean. 

Thus,  while  Prufeaeor  Soldi*  properly  ranlnded  ua  that  to  a  lawyer  the  tern  "enuann  proporty"  was  smashing 
of  a  non  aeguitur,  It  eeena  perfectly  possible  that  euch  ttrue  nay  have  utility  since  they  describe  the  ecclul  Intarface 
with  eons  dagra*  of  fidelity.  Thla,  on*  night  conttnd,  represent*  *  nor*  aaanlngful  beginning  than  artfully  ettenptlng 
to  distort  fomallied  language  to  anbraca  social  requirements  in  an  entirely  foreign  *etiing. 

Lawyers  can  contribute  to  the  social  ordering  teak  le  thlk  tnvlronuant  beet,  parhape,  If  they  are  willing  to 
break  with  the  peat,  abandon  outworn  language,  end  begin  constructing  new  concepts  which  are  consistent  with  ocean  raell- 
ties.  Aa  analogy  la  suggested  by  the  work  of  Crutlue.  Paced  with  a  thaocratlc  tradition  and  the  entirely  logical  exten¬ 
sion  of  aowerelgfnty  in  the  guise  of  nets  clauam.  Crotlus  recognised  the  larger,  quite  Inconsistent,  dales  preaanted  by 
aa  expanding  technology  and  the  rite  of  nlddle-claaa  nerchent  adventurers,  end  he  Invented  an  laatltutlonal  doctrine  which 
■at  this  societal  need.  Had  ha  bean  inhibited  by  a  narrow  reading  (or,  aa  DePaiw  suggests,  any  reading)  or  precedant;  or 
If  hit  inquiry  had  boon  restricted  out  of  •**  for  th*  papal  theocracy,  the  dewwlopaent  of  the  formal  doctrln*  of  freedou 
of  the  see*  night  have  takao  an  antlraly  dlffarant  count.  Put  Grotlua  had  pointed  the  way,  and  alowly  but  auraly,  tha 
world  followad. 

Tha  aoclatal  raqulranant  In  th*  octen  la  Infinitely  wore  conplex  than  Crotlue  could  poaalbly  hava  tnvlalonad; 
and  wa  lawyar*  must  find  ways  to  praaarwa  those  concepts  which  have  continued  utility,  while  at  th*  aaa*  tin*  auggaatlng 
new  pathways  to  west  th*  lncrssslng  dananda  of  technology  and  tha  hiaan  rtquirawant.  Wa  cannot  ask*  thla  contribution  by 
turning  thj  clock  back  thra*  and  ona-half  canturla*  by  drawing  upon  wooden  concepts  euch  aa  "aovaralgnty,"  "proparty,"  or 
"Jurisdiction. "  Wa  can  only  nova  forward  by  Inventing  new  concept*  daalgnad  to  seat  th*  naad*  of  th*  twentieth  century. 


*  Thla  paper  was  not  praaantad  at  th*  Conference  but  wa*  approved  by  th*  Executive  Coaaitta*  for  Inclusion  In  Cha  Pro- 
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This  map  is  an  illustration  oj  hou  the  son  floor  min  fit  look 
if  it  were  divided  along  linos  equidistant  from  the  closest  points 
of  adjacent  or  opposite  coastal  states  and  islands.  Proposals  for 
such  a  division  hare  been  made  as  a  basis  for  establishment  oj  the 
exclusive  rights  that  i till  be  necessary  for  the  encouragement  and 
administration  of  the  exploitation  of  deep  sea  minerals.  The  pro • 
posals  are  based  on  the  open-ended  criterion  of  exploitability ,  as 
expressed  in  the  Geneva  Convention  on  the  Continental  Shelf.  These 
proposals  ignore  the  widely  held  belief  that  an  extension  of  rights 
must  be  limited  by  some  concept  of  proximity. 

Precision  of  lines  is  impossible  because  of  the  scale  of  the 
map,  the  questionable  status  of  islands,  the  lack  of  defined  base 
lines,  and  the  ilistartions  of  the  projection.  Bui  precision  is  not 
important  because  this  map  is  designed  simply  to  illustrate  the 
very  considerable  difficulties  of  this  (or  any  other)  scheme  for 
dividing  the  sea  floor  among  coastal  stales. 

December  19,  19 67  Francis  T.  Christy,  Jr.  and 

Henry  Herfindahl 
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Prepared  for  the  Laic  of  the 
Sea  Institute,  I'niversity  of 
Rhode  Island,  Kingston,  R.  I. 


H  FLOOR 


ik 

s 


fr 

the 

9(1 

fO- 


io* 

these 


kp 

ip 

f 


► 

e 


I  ^ 


i  J 

Map  prepared  by  Robert  H.  U  a ruing  Law  of  the  Sea  Institute 

BOUNDARIES 


Boundaries  shown  on  this  chart  should  not  be  regarded  as  having 
official  significance,  Basic  map  i*  taken  from  H.O.  1262F. 

-  International  B  oundary 
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The  book  contains  the  texts  of  twenty  professional  papers,  as  well  as 
shorter  statements  by  panel  participants,  and  considerable  verbatim  discussions. 
Starting  with  the  theme  of  the  need  for  rules  and  rights  in  the  use  of  the  sea, 
the  proceedings  then  go  on  to  consideration  of  existing  fisheries  arrangements 
and  their  implications,  conflicts  of  uses  in  the  sea,  and  alternative  regimes 
for  the  sea,  ending  with  a  discussion  on  the  future  development  of  world  fisheries. 
In  this  latter  connection,  considerable  attention  was  paid  to  the  problems  of  U.S. 
jurisdiction  over  its  fisheries  resources  beyond  the  twelve-nlle  limit. 
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National  fisheries  quota 

North  Pacific  Fisheries  Convention 
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UN  Resolution,  "Development  of  the  Natural 
Resources  of  the  Sea"  (December  8,  1966) 
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